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INTRODUCTION 

When the Framers of the Constitution settled that "Congress shall make no law . . . abridging the freedom of speech,"1 it is unlikely that they foresaw the protection applying to any form of communication other than print or oral speech. While the Framers could not have predicted the emergence of radio and television broadcasts, telephone communications, cable television, and now the Internet as forms of mass communication, it does not necessarily follow that they would have denied these unforeseen mediums First Amendment protection.2 To the contrary, the Framers would have encouraged free speech and the open exchange of ideas in any new form of communication that might develop over time.3 

In recent years, the rapid emergence of the Internet has brought with it the most accessible, dynamic, and democratic form of mass communication in history.4 In many ways the Internet embodies the democratic ideals underpinning the United States' constitutional framework.5 It provides an outlet for a cacophony of ideas with virtually no geographic, economic, social, or political restraints, giving a voice to the People in a way the Constitution's Framers could only have dreamed possible.6 

The Internet is still in its nascent stages, and like print, broadcasting, telephone, and cable before it, it is a developing form of mass communication that will require First Amendment protection from governmental intrusion.7 In 1996, Congress enacted the first piece of legislation specifically designed to regulate the previously untamed frontier of cyberspace:8 the Communications Decency Act ("CDA").9 The Act imposed criminal penalties on those who transmit or display obscene, indecent, or patently offensive material over the Internet.10 

In Reno v. ACLU,11 however, the Supreme Court followed two district court decisions by striking down the CDA as unconstitutionally overbroad.12 The Court applied a "medium-specific" analysis, the hallmark of its First Amendment jurisprudence regarding different forms of mass communication,13 and determined that the Internet does not embody any of the characteristics that, when present in other forms of communication, has led the Court to qualify the level of First Amendment protection applied to the medium.14 Perhaps most significantly, though, the Court recognized in its opinion that the Internet, and the egalitarian ethos it fosters, is a medium ideally suited to accomplish what Supreme Court Justice Oliver Wendell Holmes termed the "marketplace of ideas."15 

This Comment considers where the Internet fits in the spectrum of communication mediums for First Amendment protection, and examines how the Supreme Court's holding in Reno v. ACLU will impact the world's newest, most exciting form of communication. Part I of this Comment summarizes the protections granted by the First Amendment and examines how those protections are limited or expanded depending on each medium's unique characteristics. Part II analyzes the use of existing laws and regulations to stem the perceived tide of criminal activity on the Internet, and examines Congress' enactment of the CDA as a panacea for the Internet's ills. Part III examines the subsequent challenges to the CDA and the Supreme Court's holding in Reno v. ACLU. Part IV considers the ramifications of the Court's decision on the future of the Internet, and offers an alternative to the Court's use of medium-specific analysis when considering the constitutionality of laws restricting freedom of speech in the future. Finally, this Comment concludes that, as the United States and the world enter a new age of information and communication, the right to free speech would be best protected by a new First Amendment jurisprudence that grants all forms of speech the highest level of constitutional protection, regardless of the medium through which they are communicated. 

I. FREEDOM OF SPEECH AND FORMS OF MASS COMMUNICATION 

A. Freedom of Speech: Rights and Limitations 

In the United States, the freedom of speech is the touchstone of individual liberty and, in turn, democracy.16 Supreme Court Justice Oliver Wendell Holmes posited that the primary goal of the First Amendment is to guarantee a "marketplace of ideas," where truth and honest debate emerge from a multiplicity of voices.17 The marketplace doctrine suggests that the First Amendment serves as a protector of democracy by promoting the public discussion of competing ideas and by increasing the People's participation in society and in their government.18 Over time, several theories regarding the primary goal of the First Amendment have been considered,19 but the Supreme Court has continued to subscribe to models based on Justice Holmes' interpretation.20 The Court has consistently encouraged an ever-expanding marketplace of ideas by extending the highest level of First Amendment protection to virtually every new form of communication as each has emerged.21 

The Court maintains that in order to ensure a free, unfettered interchange of ideas,22 as Justice Holmes encouraged, the judiciary must act to prevent the government from interfering with the growth of the marketplace of ideas.23 To this end, and because our political system and cultural life rest upon the ideal that the Government shall not silence speakers because of the content of their particular message,24 the Court insists that any law that regulates speech on the basis of its content is presumptively invalid.25 

The right to free speech, however, is not absolute.26 In some forms, speech can be so harmful or so lacking in redeeming value that the government has an interest in restricting it. The Court acknowledges, for instance, that the First Amendment does not protect obscenity,27 child pornography,28 libelous speech,29 speech that incites "imminent lawless action,"30 or words calculated to provoke a fight.31 In each of these instances, the Court reasons that the right to free speech is outweighed by a substantial governmental interest. 

B. Judicial Doctrines Safeguarding the Right to Free Speech 

Even when the Constitution permits the government to regulate types of speech such as these, the Court recognizes the need to limit the restrictions so that protected speech is not simultaneously impinged. Because freedom of speech is so "delicate and vulnerable," and "supremely precious in our society,"32 the Court applies the intertwining doctrines of overbreadth, void-for-vagueness, and strict scrutiny to circumscribe the government's ability to restrict speech, and to safeguard the democratic freedoms at the heart of the First Amendment. 

One of the primary judicial tools used to prevent unconstitutional restrictions of free speech, the doctrine of overbreadth, requires that restrictions on speech be drafted very carefully, so as not to infringe upon a protected freedom while accomplishing a permissible end.33 Reviewing otherwise legitimate laws passed by Congress, the Court strikes down any curtailment of speech that is so overbroad that it infringes upon protected speech and thereby chills individuals' First Amendment rights.34 In determining whether a statute is overbroad, the Court evaluates whether the statute is so sweeping that it would deter persons from engaging in protected speech, or whether it is so far-reaching that it could be used arbitrarily by law enforcement officials against political dissenters.35 

In securing the protections of the First Amendment, the Court also strikes down statutes regulating speech if they are void-for-vagueness.36 The void-for-vagueness doctrine requires that all criminal laws provide fair notice to persons before making their activity criminal.37 This doctrine is enforced with particular vigor when a First Amendment right, including the right to free speech, is regulated.38 When the content of speech is regulated by executive or legislative action, there is a heightened fear that a law that does not draw bright lines might regulate or appear to regulate more than is necessary, and thus deter persons from engaging in protected speech.39 

In conjunction with the protections that the overbreadth and void-for-vagueness doctrines offer in checking the regulation of free speech, the doctrine of strict scrutiny also serves to ensure that a statute does not infringe upon protected speech.40 Because freedom of speech is considered to be in a constitutionally "preferred position,"41 any legislation that might infringe upon it must use means that are the least restrictive of free speech, even when the legislative purpose is legitimate and when there is a substantial government interest.42 In short, the government may not pursue its interests, even if legitimate and substantial, by means that broadly stifle free speech if the same end can be achieved by more narrow means.43 

The Court thus recognizes that an absolute right to free speech is more of a utopian ideal than a practical reality.44 The Court acknowledges the fact that speech may lose its preferred status and be infringed, but only in those rare instances where the government is pursuing a substantial interest that outweighs the public's interest in an unfettered marketplace of ideas.45 Acknowledging the First Amendment's crucial role as the cornerstone of democracy, the Court employs the overlapping doctrines of overbreadth, vagueness, and strict scrutiny to make it difficult for the government to regulate a constitutional right so precious in American society.46 These doctrines are particularly relevant when determining the constitutionality of the regulation of speech in various forms of mass communication. 

C. Government Regulation of Existing Mass Mediums 

1. Medium-specific analysis 

The Supreme Court has long held that as new forms of media are introduced, new First Amendment standards must be applied to each if there are differences in the characteristics of each new form.47 In an attempt to keep the First Amendment up to date with technology, the Court established different sets of rules, using a medium-by-medium approach, when determining the level of First Amendment protection that should be afforded to print,48 broadcast radio and television,49 telephone communications,50 and cable television51 as each emerged onto the communications landscape. 

This "medium-specific" approach to the regulation of mass communications considers each medium separately and applies a balancing approach of competing government interests to each form in a slightly different manner.52 The Court therefore examines the underlying technology and unique characteristics of each new form of communication before determining whether there is a governmental interest which might outweigh the First Amendment interest in unrestrained speech over that particular medium.53 

Speech conveyed through the print medium has historically enjoyed the highest level of constitutional First Amendment protection.54 The Court has consistently spoken forcefully on the critical role the print medium plays in advancing a robust national debate.55 Since the First Amendment's inception, the Court has continually forbidden governmental regulation of content, however minimal, in books, newspapers, and other forms of print media.56 As newer forms of communication have emerged over time, however, the Court has not been as willing to extend such a high level of constitutional protection. 

2. Regulation of radio and television broadcasts 

Much like the Internet today, the emergence of radio and television broadcasting earlier this century brought a new technology into the world of mass media, and with it new challenges of regulating within the boundaries of the First Amendment. In the seminal case of FCC v. Pacifica Foundation,57 the Court drew new boundaries by establishing how far the government may go in restricting free speech over broadcast television and radio.58 

The Court in Pacifica considered whether the afternoon radio broadcast of a twelve-minute George Carlin monologue containing a litany of off-color and vulgar words violated a federal statute prohibiting the broadcasting of obscene, indecent, and profane material.59 The Court was faced with making a distinction between obscene and indecent speech,60 and with making a determination of whether the broadcast medium should receive the same high level of First Amendment protection as that afforded print media.61 

In its case against Pacifica, the Federal Communications Commission ("FCC") argued that broadcast media should receive a reduced level of constitutional protection.62 The FCC argued that "indecent" material, a type of expression less offensive than obscene material but still patently offensive, should not be considered protected speech when broadcast on a television or over the radio.63 Prior to Pacifica, the Court had defined the concept of indecency to be co-extensive with obscenity.64 Thus, the standard for determining indecency prior to Pacifica was the same as that for determining obscenity: whether the material, taken as a whole, is patently offensive, appeals to an average person's prurient interest, and is without serious literary, artistic, political, or scientific value when considered in connection with contemporary community standards.65 

In Pacifica, however, the Court diluted the First Amendment protection accorded to radio and television broadcasts by drawing a distinction between obscene speech and indecent speech.66 The Court concluded that the FCC law in question prohibited the broadcast not only of "obscene" speech, but also of the less harmful "indecent" speech.67 The Court held that the broadcast of indecent material during times when children are presumed to be in the audience is punishable, even if the material is not obscene in the constitutional sense.68 Thus, the Supreme Court afforded the medium of radio and television broadcasting a lower level of First Amendment protection than any other form of mass communication previously considered.69 

In Pacifica, the Court made clear that the reason for this lower standard of constitutional protection was tied directly to the nature and characteristics of the broadcast medium that set it apart from print communications.70 The Court observed that broadcast communication differs from print communication in two distinct ways: its pervasiveness and its ease of access to children.71 The Court reasoned that because television and radio broadcasting has a "uniquely pervasive presence in the lives of all Americans,"72 and because broadcasting "is uniquely accessible to children, even those too young to read,"73 the Government may regulate broadcasting in ways that would run afoul of the First Amendment if they were applied to the print medium.74 Considering these unique characteristics and the medium's underlying technology, the Court thus held that indecent speech, in addition to obscene speech, was not protected by the First Amendment when broadcast on the television or over the radio.75 

3. Regulation of telephone communications 

When the Court was faced with determining the constitutionality of a statute regulating telephone communications, it was not as willing to deny First Amendment protection to "indecent" speech. In Sable Communications of California, Inc. v. FCC,76 the Court invalidated an FCC ban on indecent commercial telephone messages, holding that the transmission of indecent material over the telephone may be proscribed only if the government chooses the least restrictive means of limiting such speech.77 Considering the unique characteristics of telephone communications, the Court held that the telephone medium required a greater degree of First Amendment protection than that given to broadcast communications.78 

The Court in Sable expressly distinguished Pacifica as "an emphatically narrow holding" that relied upon the "'unique' attributes of broadcasting."79 The Court noted that telephone communications are not as pervasive as radio and television broadcasts and that they are not as accessible to children.80 The Court emphasized that unlike broadcast transmissions, telephone communications do not bombard a "captive audience" with unwanted, indecent material; the telephone medium is less accessible, "requir[ing] the listener to take affirmative steps to receive the communication."81 The Court found that the characteristics specific to the broadcast medium which justified a limited application of First Amendment protection simply are not present in the context of telephone communications.82 

The Court in Sable further pointed out that the statute banning obscene and indecent dial-a-porn83 was overbroad and thus did not pass strict scrutiny analysis.84 The Court urged that while Congress may constitutionally impose an outright ban on "obscene" dial-a-porn messages, it may not regulate "indecent" dial-a-porn messages without considering the age of those receiving the messages.85 The Court acknowledged that although the Government has a compelling interest in protecting minors,86 Congress failed to narrowly tailor the statute to achieve that purpose, resulting in an overbroad statute.87 Thus, because the telephone communications medium does not share those characteristics unique to broadcast communication88 and because the statute in question was overbroad and failed strict scrutiny analysis,89 speech transmitted over the medium enjoys heightened constitutional protection akin to that applied to print communications. 

4. Regulation of cable television 

When the Court was faced with the specter of regulating yet another new form of communication, cable television, it again employed a medium-specific analysis, reiterating its intent to apply different standards of First Amendment protection to new forms of communication based on their unique characteristics.90 With regard to cable television, the Court was faced with determining whether the new form of communication was more akin to print communications,91 which would allow it broad First Amendment protection, or more like regular television and radio broadcast communications,92 which would result in relatively narrow First Amendment protection.93 

Although the Supreme Court has not yet set forth a clear, unequivocal standard signifying the level of First Amendment protection afforded cable communications,94 federal courts consistently have held that cable deserves a level of protection greater than that granted to broadcast communications.95 When the U.S. Court of Appeals for the District of Columbia examined the unique characteristics of cable communications, particularly the absence of the problems of pervasiveness and accessibility to children, the court determined that cable communications were more akin to print communications than to broadcast communications.96 

In Turner Broadcasting Systems, Inc. v. FCC,97 the Supreme Court similarly found that cable communications deserve a greater level of First Amendment protection than that afforded to broadcast communications.98 The Court again cited the fundamental technological differences between cable and broadcast communications as the primary reason for applying a different level of scrutiny to content-based regulations of speech.99 Thus, the Court acknowledged, the cable medium should be granted constitutional protection nearing or equaling that of print media.100 

In Turner, the Court continued its use of a medium-specific analysis by once again determining the appropriate level of First Amendment protection according to the unique characteristics of the communications medium.101 From print, to broadcast, to telephone communications, to cable, the Court found little need to deviate from its strong protection of the First Amendment right to free speech.102 Only when considering the regulation of radio and television broadcasts did the Court carve out an exception to this high level of protection.103 Only with broadcast communications did the Court find that the unique characteristics of the medium, namely pervasiveness and accessibility to children, justified granting a lower level of protection which would allow the government to regulate speech deemed "indecent" by Congress and the FCC.104 

II. FREEDOM OF SPEECH ON THE INTERNET AND THE CDA 

Today, the public and government are hailing the Internet as the mode of communication for the twenty-first century.105 Along with the grand aspirations and expectations surrounding the medium, however, a critical issue has emerged: how, if at all, the government should regulate the Internet.106 Many credit the present success of the medium to its decentralized, egalitarian nature;107 one of its greatest virtues is that it is owned by no one, operated by no one, and regulated by no one.108 Yet with the passage of the Communications Decency Act ("CDA") and its signing into law by President Clinton on February 8, 1996, the first regulations specifically tailored to the Internet109 threatened to end what once was a wild and untamed cyber-frontier.110 

A. Use of Existing Laws to Regulate the Internet Pre-CDA 

During congressional hearings on the CDA, many legislators voiced the opinion that the Internet should remain an open frontier, and that existing laws were sufficient to combat any illegal activities committed via the Internet.111 Even the Department of Justice, when asked to opine on the subject of new regulations, agreed that the laws already in place were adequate.112 In fact, both prior to and since the enactment of the CDA, the government has prosecuted numerous federal crimes involving the Internet, including obscenity,113 child pornography,114 and stalking,115 without the use of the CDA. 

Federal courts, for instance, have had little trouble convicting violators of existing obscenity and child pornography laws who use the Internet in connection with their crimes. In United States v. Thomas,116 the Sixth Circuit upheld the conviction of a husband and wife team who operated a computer bulletin board service117 that distributed obscenity in violation of 18 U.S.C. . 1456.118 Using this statute and the test for obscenity set forth in Miller v. California,119 the Court determined that the couple was guilty of transmitting obscenity through interstate phone lines via their members-only computer bulletin board system.120 

Other courts similarly found existing laws sufficient to convict those guilty of distributing child pornography over the Internet. In United States v. Ownby,121 the United States District Court for the Western District of Virginia upheld the conviction of a man for engaging in conduct involving the sexual exploitation of minors in violation of 18 U.S.C. . 2252.122 After being discovered through an FBI investigation into the trading of child pornography on the computer bulletin board services of America On-Line,123 Ownby pled guilty to receiving,124 transporting,125 and possessing126 images of child pornography.127 Again, despite the lack of statutes specifically designed to regulate the Internet, the court was able to use existing laws to convict persons using the Internet in a criminal manner. 

B. The Communications Decency Act of 1996 

Despite the demonstrated effectiveness of existing laws in preventing crime over computer wires,128 and despite protests by various organizations and individuals,129 Congress sought new regulations tailored specifically to the expanding medium of electronic communications known as the Internet.130 Spurred by a Time magazine cover story investigating the level and amount of pornographic material available on the Internet,131 Congress called for new regulations, reasoning that in light of the dangers on the horizon, existing regulations would be too cumbersome and ineffective.132 

The Time article, entitled On a Screen Near You: Cyberporn,133 claimed that a very large percentage of images on the Internet were pornographic and that the practice of trading these sexually explicit images was "one of the largest (if not the largest) recreational applications of users of computer networks."134 Time based its article on a study of Internet indecency published in the Georgetown Law Journal ("Rimm Study").135 

Despite a multitude of sharp attacks challenging the veracity of the Rimm Study,136 Congress focused its attention on the Time article and the study137 and used them as a catalyst for regulating the Internet.138 Senators J. James Exon (D-Neb.) and Daniel R. Coats (R-Ind.) introduced an amendment to the Telecommunications Act of 1996 (the "Exon Amendment") that would amend 47 U.S.C. . 223 to criminalize the transmission of obscene and indecent material via a telecommunications device.139 Although the amendment quickly passed with wide congressional140 and public support,141 many voices raised a cautionary flag. Senators,142 Representatives,143 interest groups,144 and even the President145 argued that the Internet should have been researched further before antiquated regulations were extended to such a new medium.146 

Despite the absence of virtually any debate or hearings on the issue,147 Congress included the Exon Amendment in the final draft of the Telecommunications Act.148 Members of Congress failed to heed Representative Ron Wyden's (D-Or.) warning that "[t]he Internet is the shining star of the information age, and government censorship could spoil much of its promise."149 In early 1996, Congress passed and the President signed into law the Exon Amendment, renamed the Communications Decency Act, as part of the sweeping Telecommunications Act of 1996.150 

In its final form, the CDA made it a felony for any person using a "telecommunications device" to transmit an "obscene" or "indecent" communication "knowing that the recipient of the communication is under 18 years of age."151 The Act further criminalized communications to minors that, "in context, depict[] or describe[], in terms patently offensive as measured by contemporary community standards, sexual or excretory activities or organs."152 Finally, the CDA made it a crime to "use[] an interactive computer service to send [such materials] to a specific person or persons under 18 years of age"153 or to "display [such material] in a manner available" to any person under eighteen.154 

III. RENO V. ACLU 

A. The Case's Origins 

Within hours of President Clinton's signing of the Telecommunications Act of 1996 into law, civil libertarians initiated the first constitutional challenge to the Communications Decency Act. In Philadelphia, in the District Court for the Eastern District of Pennsylvania, the ACLU filed affidavits supporting their request for injunctive relief to enjoin the enforcement of the CDA.155 

In its challenge to the Act, the ACLU argued that the CDA was unconstitutionally overbroad because its provisions unnecessarily regulated constitutionally-protected speech, and that it was unconstitutionally vague in its failure to adequately define the term "indecent."156 Judge Ronald L. Buckwalter, to whom the case was assigned, agreed with the ACLU, granting a limited temporary restraining order enjoining the enforcement of certain provisions of the CDA pending the outcome of a decision of a three-judge panel tasked with deciding whether to grant the ACLU's motion for a preliminary injunction.157 

B. District Court's Preliminary Injunction 

Unlike Congress, the three-judge panel deciding ACLU v. Reno158 conducted extensive evidentiary hearings to gain the greatest possible understanding of the Internet before deciding whether to uphold or strike down the regulations applying to the unique new medium.159 With the benefit of those hearings, the court laid out over 120 findings of fact in its opinion.160 

The Findings of Fact section in the court's opinion, which is lengthier than any of the three judges' individual discussions of the law, describes the Internet as a "unique and wholly new medium of worldwide human communication."161 The findings set out in specific detail the nature of cyberspace,162 the history of the Internet,163 methods of accessing and communicating over the Internet,164 the emergence of the World Wide Web,165 the range of content available on the Internet (including the amount and types of sexually explicit content),166 and the various methods of restricting access to the Internet other than government regulation.167 

Keeping a close eye on the Supreme Court's First Amendment jurisprudence regarding the standard of review applicable to the regulation of mass communications, the court placed great emphasis on these findings of fact. Following the medium-specific approach to mass communications,168 the court acknowledged the necessity of "examin[ing] the underlying technology of the communication to find the proper fit between First Amendment values and competing interests."169 Focusing on the unique characteristics of the Internet, the court attempted to determine whether the medium bore greater similarity to telephone communications or to broadcast communications.170 

Applying the findings of fact, the court found evidence that Internet communication, while unique in its own right, is much more akin to telephone communication than it is to broadcasting.171 The court noted that, as with a telephone, a person using the Internet must act affirmatively and deliberately to retrieve specific information online.172 The court acknowledged that there is a large amount of sexually explicit material available on the Internet,173 but added that it is highly unlikely that children would randomly come across "indecent" or "patently offensive" material while "surfing" the Internet.174 The court further recognized that unlike broadcast communication, where anything and everything that flows over the airwaves "assaults" a "captive audience," the Internet requires affirmative action by the user and lacks the element of surprise associated with broadcasting.175 

Because of the Internet's lack of resemblance to broadcast communications under a medium-specific analysis, the court in ACLU applied a strict scrutiny standard of review to the CDA.176 The court acknowledged the government's compelling interest in protecting the physical and psychological well-being of minors by shielding them from indecent and patently offensive material,177 but under a strict scrutiny analysis found that the CDA was unconstitutional due to its overbreadth178 and because of its failure to adopt the least restrictive means of achieving the compelling government interest.179 

Based on these conclusions, the district court in ACLU v. Reno granted a preliminary injunction against the enforcement of the Communications Decency Act of 1996.180 The Government thereafter filed a direct appeal to the Supreme Court,181 and the Court accepted the case in late 1996 for review.182 

C. Supreme Court's Decision 

In its review of the Communications Decency Act, the Supreme Court in Reno v. ACLU closely followed the district court's reasoning and conclusions, emphatically denouncing the CDA as a patently overbroad, unconstitutional attempt to regulate the content of speech.183 Adopting a medium specific analysis, the Court granted the highest level of protection to the Internet and subjected the CDA to strict scrutiny review.184 Under such scrutiny, the Court determined by a 7-2 margin185 that while the Act might have sought to accomplish a legitimate governmental interest,186 it did so in a way that placed too great a burden on protected speech and thereby threatened "to torch a large segment of the Internet community."187 

1. Medium-specific analysis 

After disposing of the Government's contention that the CDA was facially constitutional under a patchwork of prior decisions,188 the Court turned to the traditional analysis used when the government attempts to regulate new forms of mass communication: medium-specific analysis.189 Recognizing that the only form of communication to receive a reduced level of First Amendment protection in the past was the broadcast medium,190 the Court set out to determine whether the Internet shared those characteristics unique to the broadcast medium which would indicate that the Internet, too, should receive anything less than the highest level of constitutional protection.191 

In conducting its medium-specific analysis, the Court examined one of the main characteristics unique to broadcasting that warranted a lower level of First Amendment protection, its history of extensive government regulation. In Pacifica, the Court found that legislation prohibiting the transmission of indecent speech was applied to a medium that had been heavily regulated in the past.192 The Court in Reno, however, pointed out that the "vast democratic fora of the Internet [has never] been subject to the type of government supervision and regulation that has attended the broadcast industry."193 

The Court also considered a second characteristic unique to broadcasting that was heavily relied upon in Pacifica, the "invasiveness" of radio and television broadcasts.194 Much like the district court in ACLU v. Reno, the Court here analogized the characteristics of the Internet to those of the telephone in Sable.195 Echoing the Court's reasoning in Sable and the lower court's reasoning in ACLU, the Court found that the Internet is not a medium of communication that deserves a qualified level of First Amendment protection because of an invasive nature.196 To the contrary, the Court observed, the Internet is a medium through which users seldom encounter content accidentally, and one which, unlike communications received by radio or television, "requires a series of affirmative steps more deliberate and directed than merely turning a dial."197 

Finally, the Court concluded that a third characteristic specific to broadcast communications which warranted reduced constitutional protection, "scarcity," also was not a characteristic that the Internet shared.198 The Court observed that when Congress first authorized the regulation of the broadcast spectrum, it partially justified its actions by pointing to the need to protect such a scarce expressive commodity.199 The Internet, in stark contrast, "[p]rovides relatively unlimited, low-cost capacity for communication of all kinds,"200 thereby facilitating a wealth of communication that is "'as diverse as human thought.'"201 Thus, because the Internet lacks the scarcity, invasiveness, or history of regulation unique to broadcasting, the Court submitted that there is no basis for qualifying the level of First Amendment protection applied to the medium.202 

2. Strict scrutiny review 

Once the Court determined that the level of constitutional protection afforded the Internet should not be qualified, it applied the same level of protection that the district court had applied and that the Court had applied to all forms of communication other than broadcast: strict scrutiny. Using this analysis, the Court asked whether the CDA served a compelling government interest, and whether it was narrowly tailored to accomplishes that end using the least restrictive means.203 The Court concluded that despite the CDA's honorable intentions,204 its vagueness and its facial overbreadth were clear evidence that Congress' attempt to regulate the Internet had resulted in a patently invalid constitutional provision205 that placed an unacceptably heavy burden on protected speech.206 

a. Vagueness 

Insisting that "the CDA's burden on protected speech cannot be justified if it could be avoided by a more carefully drafted statute,"207 the Court contended that the statute was defective in exactly this way.208 By failing to narrowly tailor the language of the statute, the Court explained, Congress passed an act that was dangerously vague and clearly unconstitutional under a strict scrutiny analysis.209 

Specifically, the Court pointed to Congress' lack of consistency in defining the terms "indecent" and "patently offensive."210 Each term is used in one of the two main provisions of the CDA, and neither is accompanied by even an attempt at a definition.211 Pointing out that such inconsistency and differences in language would provoke uncertainty among speakers on the Internet, the Court proclaimed that such indefiniteness "undermines the likelihood that the CDA [was] carefully tailored to the congressional goal of protecting minors from potentially harmful materials."212 

The Court noted that the vagueness of the statute was particularly critical for two reasons: (1) because the CDA, as a content-based regulation of speech, runs the risk of having a chilling effect on free speech; and (2) because the CDA is a statute that provides criminal sanctions which could cause speakers to remain silent rather than run the risk of communicating even arguably unlawful words, ideas, or images.213 Considering this increased deterrent effect, coupled with the vague contours of the coverage of the statute, the Court determined that the CDA "unquestionably silence[d] some speakers whose messages would be entitled to constitutional protection," and as such failed to pass strict scrutiny.214 

b. Overbreadth 

While recognizing that the vagueness of the statute was significant in compromising its constitutionality, the Court in Reno placed even greater emphasis on the CDA's facial overbreadth.215 While acknowledging the fact that the statute was enacted for the important purpose of protecting children from exposure to sexually explicit material, the Court reemphasized its commitment to making sure that Congress designs statutes that accomplish their purposes without imposing unnecessarily great restrictions on speech.216 In response to this concern, the Court definitively held that Congress failed in its legislative duties by passing a law with blanket restrictions over free speech that were "wholly unprecedented."217 

The CDA's overbreadth, the Court argued, was evident in two primary ways: in its infringement upon the First Amendment rights of adults, and in its application to such a broad spectrum of speech.218 The Court first pointed out the way in which the statute sought to protect children at the expense of the constitutional rights of adults.219 The Court explained that in attempting to keep indecent material out of the hands of children, the government may not reduce the material that the adult population receives to the same level as that which children receive.220 By placing a complete ban on indecent material, however, the CDA did just this.221 

The Court further argued that the CDA's overbreadth was visible in its application to such a broad variety of speech.222 While the speech regulations upheld in Ginsberg and Pacifica were strictly limited to commercial speech or commercial entities, the CDA was infinitely open-ended.223 The prohibitions, the Court observed, shackled everything from nonprofit entities offering educational material on the World Wide Web,224 to parents offering safe sex advice to their children via E-mail,225 to the Carnegie Library placing its card catalogue online.226 

Considering the extent of the statute's overbreadth, the Court determined that the CDA lacked the precision that the First Amendment requires when a statute regulates the content of speech.227 Pointing out Congress' hasty, uninformed drafting of such a sweeping piece of government regulation,228 and noting the government's failure to explain why a less restrictive provision would not be as effective as the CDA,229 the Court held that the statute was not narrowly tailored, that it failed strict scrutiny analysis, and that it was facially unconstitutional.230 The Court concluded by observing that if the speech restriction in Sable amounted to "'burn[ing] the house to roast the pig,'"231 the CDA, "casting a far darker shadow over free speech, threaten[ed] to torch a large segment of the Internet community."232 

IV. INSULATING THE INTERNET AND THE FUTURE OF 

THE FIRST AMENDMENT 

The Supreme Court's holding in Reno v. ACLU has been hailed by CDA critics and civil libertarians as a mighty firewall that will protect the Internet in the future from the torching effects of censorship.233 The Court's recognition of the Internet as an emerging form of communication that warrants the highest level of First Amendment protection has led pundits to describe the decision as everything from the "legal birth certificate of the Internet"234 to the "Bill of Rights for the 21st century."235 

These two characterizations of the Internet reflect the profound impact that the Court's decision is likely to have on the medium, yet at the same time they appropriately acknowledge the fact that the decision is only a starting point-a birth certificate, a declaration of rights-from which future constitutional protection of the Internet and even newer forms of communication will derive. The question that arises, then, is whether Reno v. ACLU will sufficiently protect against future attempts at censorship that might again threaten to torch the Internet or other forms of mass communication. 

A. An Alternative to the Court's Continued Use of 

Medium-Specific Analysis 

While the Court's decision to grant the Internet such strong constitutional protection will undoubtedly foster a much greater freedom of speech over the medium, its continued use of medium-specific analysis to reach its decision raises doubts regarding the scope of the impact of the decision on future forms of mass communication. The Supreme Court's review of the CDA's constitutionality represented an opportunity to move First Amendment jurisprudence in one of two directions: down the well-trodden path of complex medium-specific analysis,236 or, more unlikely, down a novel path of First Amendment jurisprudence where the Court would focus less on the medium of communication and more on the goals of the First Amendment as applied to any and all forms of communication.237 

The Supreme Court took the more predictable course in Reno v. ACLU,238 following the wealth of precedent governing content-based regulation of different forms of mass communications by applying a medium-specific analysis.239 Considering the range of forms of mass communications, with print at one end garnering the highest level of First Amendment protection240 and broadcast communications at the other end meriting the lowest level of First Amendment protection,241 the Court determined that Internet communication falls much closer to the print end of the spectrum.242 Thus, the Court applied strict scrutiny to the government action regulating Internet content.243 

By choosing to follow its First Amendment jurisprudence and apply medium-specific analysis to the Internet in Reno v. ACLU, the Court bypassed an opportunity to dispose of the complicated, awkward analysis. Had it chosen a new course, the Court could have adopted a novel First Amendment analysis which focuses not on the specific medium of communication over which the content is transmitted, but on whether the content transmitted has the potential to contribute to the marketplace of ideas on any communications medium.244 

Under such a "marketplace" analysis, all forms of speech-other than those already denied First Amendment protection such as obscenity and child pornography245-would receive the highest level of First Amendment protection regardless of the medium over which the communication is transmitted.246 It seems only logical that the constitutionality of a person's expression should depend not on whether it is conveyed by print, television broadcast, or the Internet, but on whether the expression is constitutional by its nature, and is acceptable on any form of communication.247 

While the holding in Reno v. ACLU would have been the same whether the Court used a medium-specific analysis or a medium-neutral "marketplace" analysis, the adoption of the latter Holmsian approach would have resulted in a new First Amendment jurisprudence under which virtually any speech, in any context or on any medium, would be allowed, as long as a substantial government interest does not outweigh the interest in allowing a free marketplace of ideas to flourish, and as long as that government interest is achieved using the least restrictive means. Thus all forms of speech, other than those previously deemed unconstitutional under strict scrutiny analysis, would be recognized as essential to the sustenance of the marketplace of ideas, and in turn the democratic foundation of our country. 

B. The Future of Communications Regulation and the Internet 

When Oliver Wendell Holmes spoke of the First Amendment's primary goal of promoting a marketplace of ideas, he never said that the means used to enter the marketplace should determine what one is allowed to say once within. Holmes stressed that the value of free speech is in letting any speech,248 through any medium, compete against all others; the distillation of such competition would be truth and a healthy discourse which would sustain the democratic ideal.249 

It is ironic, then, that Congress sought to place stronger restrictions on speech over the Internet than on any other form of communication,250 especially considering the fact that Congress itself recognized that the Internet does more to facilitate Holmes' marketplace of ideas than any other form of communication in history.251 The chief criticism of Holmes' theory over the years has been that it is too utopian and impractical due to the economic barriers associated with having one's voice heard in the marketplace.252 The Internet, however, breaks down these barriers, offering an egalitarian form of communication where the cost is little or nothing and an opinion is instantaneously distributed worldwide.253 In many ways, the Internet embodies the essence of democracy: equal participation.254 

Congress' uninformed, myopic view of the Internet led to the passage of an ill-conceived and indefensible law. Before Congress passed the Communications Decency Act, it collected no evidence that the existing laws had failed to prevent crime on the Internet.255 Even more, by refusing to hold hearings to adequately inform themselves of the nature of the Internet, Congress passed a law that attempted to achieve an admittedly compelling government interest, protecting children, by means that were patently absurd.256 

Had Congress taken the time to study the Internet before blindly censoring it, it would have realized that the objective of the constitutionally-unsound law it was drafting could be much more effectively, and much less intrusively, achieved with filtering software specifically designed to monitor the global wanderings of Net-surfing children.257 In the wake of the Court's decision, Internet advocates,258 legislators,259 and the White House260 have recognized that in lieu of legal regulation of the Internet, such filtering software and industry self-regulation are the best options when considering how to protect children while safeguarding the First Amendment. 

Despite the wisdom behind such a hands-off approach, however, many legislators at the federal and state levels have continued their efforts to regulate the content of speech on the Internet.261 While their intentions for the most part have been good, their actions run the risk of destroying the greatest vehicle ever available to enter and maintain the marketplace of ideas guaranteed by the First Amendment.262 With the specter of future regulation turning the right of free speech into the right of controlled, tempered speech, the Supreme Court must decide how easily it will allow free speech, the touchstone of democracy and the cornerstone of our country, to be muted.263 

CONCLUSION 

The greatest protection the Court can give to the future of the First Amendment is the application of strict scrutiny to any government regulation that impinges on the freedom of speech, regardless of the medium of communication over which the speech is transmitted. Such protection would be guaranteed by a new "marketplace" approach to the regulation of mass communications, whereby the focus would shift from a concentration on the medium over which the content is transmitted, to whether the content transmitted has the potential to contribute to the marketplace of ideas on any communications medium. 

Under this marketplace analysis, there would always be the chance that some expression of speech might run counter to the greater interests of the country, but those instances should be few and far between. The proper balance would still lie in applying a standard by which only the most compelling government interests, when applied using the least restrictive means possible, will override the interest in protecting free speech. 

As Judge Dalzell pointed out in ACLU v. Reno, the absence of governmental regulation of the Internet has unquestionably created a type of chaos, where indecent, "discordant voices" go largely unchecked.264 What Congress failed to realize was that the strength of the Internet is this chaos, and that very similarly, "the strength of our liberty depends on the chaos and cacophony of the unfettered speech the First Amendment protects."265 While some of the "discordant voices" might be regarded as indecent to some, they still deserve the protection of the First Amendment. Whether the Court in the future continues its use of medium-specific analysis, or whether it veers down a new, clearer road of First Amendment jurisprudence, it must recognize that the Internet is the most democratic, participatory form of mass speech ever developed, and as such, any speech flowing over it deserves a level of constitutional protection equal to that lofty American ideal. 
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44. See supra note 26 and accompanying text (explaining that right to freedom of speech is not viewed as absolute). 

45. See supra notes 26-31 and accompanying text (describing types of speech not protected by First Amendment). 

46. See supra notes 33-43 and accompanying text (discussing requirement that statutes regulating First Amendment behavior be narrow and unambiguous, and discussing standard of review court will give such statutes). 

47. See, e.g., City of Los Angeles v. Preferred Communications, Inc., 476 U.S. 488, 496 (1986) (Blackmun, J., concurring) ("Different communications media are treated differently for First Amendment purposes."); FCC v. Pacifica Found., 438 U.S. 726, 748 (1978) ("We have long recognized that each medium of expression presents special First Amendment Problems."); Kovacs v. Cooper, 336 U.S. 77, 97 (1949) (Jackson, J., concurring) ("The moving picture screen, the radio, the newspaper, the handbill, the sound truck and the street corner orator have differing natures, values, abuses and dangers. Each . . . is a law unto itself . . . ."). 

48. See infra notes 54-56 and accompanying text (discussing level of constitutional protection afforded to print communications); Miami Herald Publ'g Co. v. Tornillo, 418 U.S. 241, 258 (1974) (granting print communications highest level of First Amendment protection and holding that because selection of newspaper content is function of editorial control, judgment, and decision, statutes that attempt to interfere with or regulate this control are inconsistent with right to free press guaranteed in First Amendment). 

49. See infra notes 57-75 and accompanying text (discussing level of constitutional protection afforded to broadcast communications); Red Lion Broad. Co. v. FCC, 395 U.S. 367, 366-91 (1969) (granting qualified level of First Amendment protection to broadcast communications and finding that government's role in allocating limited broadcast frequencies and insuring that broadcasters' programming ranges are sufficient to meet public interest was constitutional). 

50. See infra notes 76-89 and accompanying text (discussing level of constitutional protection afforded to telephone communications); Sable Communications of Cal., Inc. v. FCC, 492 U.S. 115, 117 (1989) (granting telephone communications highest level of constitutional protection and holding that First Amendment protects indecent, though not obscene, speech in commercial telephone messages). 

51. See infra notes 90-104 and accompanying text (discussing level of constitutional protection afforded to cable communications); Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 636-38 (1994) (affording heightened level of First Amendment protection to cable communications and noting that "application of the more relaxed standard of scrutiny adopted in Red Lion and the other broadcast cases is inapt when determining the First Amendment validity of cable regulation" (citing Bolger v. Youngs Drug Products Corp., 463 U.S. 60, 74 (1983))). 

52. See Fred H. Cate, The First Amendment and the National Information Infrastructure, 30 WAKE FOREST L. REV. 1, 3 (1995) (noting that "the same restriction on the same words would be analyzed differently under the First Amendment, depending on whether those words were uttered on a street corner, printed in a newspaper, transmitted through a telegraph wire, broadcast on the radio, or spoken into the telephone"). 

53. See Red Lion, 395 U.S. at 386 (stating that "differences in the characteristics of new media justify differences in the First Amendment standards applied to them"). 

54. See Miami Herald Publ'g Co. v. Tornillo, 418 U.S. 241, 259 (1973) (White, J., concurring) (noting that there is "virtually insurmountable barrier between government and the print media"); LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW . 12-25 (2d ed. 1988) (pointing out that "[t]he First Amendment guarantee of freedom from government intrusion reigns most confidently in the realm of the print media, since newspapers and pamphlets were the most significant modes of mass communication in the world of the Framers"). 

55. See Miller v. California, 413 U.S. 15, 34 (1973) ("'The protection given speech and press was fashioned to assure unfettered exchange of ideas for the bringing about of political and social changes desired by the people.'" (quoting Roth v. United States, 354 U.S. 476, 484 (1957))); Red Lion, 395 U.S. at 392 n.18 (noting importance of encouraging expression of views opposing those of broadcasters (citing JOHN MILL, ON LIBERTY 32 (R. McCallum ed. 1947))); New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964) ("Thus we consider this case against the background of a profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open . . . ."); see also Owen Fiss, In Search of a New Paradigm, 104 YALE L.J. 1613, 1617 (1995) (arguing that essence of First Amendment is protecting and supporting public debate of important social issues). 

56. See Miami Herald Publ'g, 418 U.S. at 258 (declaring unconstitutional statute granting individual attacked by newspaper right to have response printed in that newspaper); New York Times, 376 U.S. at 292 (overturning holding that editorial advertisement published in New York Times reciting grievances, protesting claimed abuses, and seeking financial support on behalf of African American suffrage was libelous). 

57. 438 U.S. 726 (1978). 

58. See FCC v. Pacifica Found., 438 U.S. 726, 729 (1978) (determining primarily whether FCC has power to regulate radio broadcast that is indecent but not obscene). 

59. See id. at 729-30; 18 U.S.C. . 1464 (1994) (forbidding use of "any obscene, indecent, or profane language by means of radio communications"). Carlin's satirical monologue, entitled "Filthy Words," prompted a man who heard the material while driving with his young son to write a letter complaining to the FCC. See Pacifica, 438 U.S. at 729-30. 

60. See Pacifica, 438 U.S. at 738-42 (analyzing statute's legislative history and Court's relevant jurisprudence and outlining distinctions between obscenity and indecency). 

61. See id. at 748 (recognizing that each medium of expression prompts different First Amendment analyses, and that broadcasting traditionally receives level of protection lower than any other medium). 

62. See id. at 730-31 (discussing FCC memorandum opinion regarding Carlin's broadcast outlining reasons why Commission believes that broadcast communications should receive lower level of First Amendment protection). 

63. See id. at 731-32 (discussing FCC memorandum opinion and contention that Carlin's broadcast, although not obscene, was patently offensive, and therefore fell under 18 U.S.C. . 1464's prohibition of indecent speech over broadcast airwaves). 

64. See TRIBE, supra note 54, . 12-18 (noting that lack of precise definition of "indecency" led the Court to construe term to mean no more than "obscene"); Note, Filthy Words, the FCC, and the First Amendment: Regulating Broadcast Obscenity, 61 VA. L. REV. 579, 585 (1975). 

65. See Miller v. California, 413 U.S. 15, 24 (1973). The Court later held the ban on obscenity, and the application of the Miller standard to broadcasting, constitutional. See Illinois Citizens Comm. for Broad. v. FCC, 515 F.2d 397 (D.C. Cir. 1974) (noting that determination of obscenity and indecency of broadcast does not unconstitutionally infringe upon public's rights). 

66. See Pacifica, 438 U.S. at 738-41 (considering and rejecting Pacifica's argument that legislature intended "obscenity" and "indecency" to mean same thing and that statute only banned material which failed Miller test). The Court argued that when Congress included the phrase, "obscene, indecent, or profane," in the plain wording of the statute, they intended for all three of the words to be construed independently. See id. at 739-40 (noting that phrase is written in the disjunctive, implying that each word has a separate meaning). 

67. See id. at 739-41 (holding that element of "prurient appeal" is not essential component of indecent language, and that speech can still be regulated as "indecent" under 18 U.S.C. . 1464 if it is "patently offensive" and either "sexual" or "excretory"). 

68. The Court argued that although the monologue was only indecent, and not obscene, it could still be banned because of the "uniquely pervasive presence [of broadcast media] in the lives of all Americans" and because "broadcasting is uniquely accessible to children, even those too young to read." Id. at 748-49. 

69. The Court acknowledged and upheld the rule that broadcast communication traditionally receives a lower level of First Amendment protection. See id. at 748 ("[O]f all forms of communication, it is broadcasting that has received the most limited First Amendment protection."). 

70. See id. at 748-49 (pointing out the broadcast media's pervasiveness and accessibility to children). 

71. See id. 

72. See id. at 748 (remarking that the result of pervasiveness is that "[p]atently offensive, indecent material presented over the airwaves confronts the citizen, not only in public, but also in the privacy of the home, where the individual's right to be left alone plainly outweighs the First Amendment rights of an intruder"). 

73. See id. at 749 (arguing that while dirty words in magazine or book would be incomprehensible to first grader, those same words would be instantly comprehended by child and incorporated into his or her vocabulary if broadcast on television or over radio). 

74. See id. at 748 (comparing Red Lion Broad. Co. v. FCC, 395 U.S. 367 (1969), which forbids government from forcing newspaper to print replies of those whom they criticize, with Miami Herald Publ'g Co. v. Tornillo, 418 U.S. 241 (1974), which forces broadcasters to give free time to victims of their criticism). 

75. See id. at 750-51. Playing off of Justice Sutherland's "pig in the parlor" analogy, the Court held that "when the Commission finds that a pig has entered the parlor, the exercise of its regulatory power does not depend on proof that the pig is obscene. . . . [A] 'nuisance may be merely a right thing in the wrong place, like a pig in the parlor instead of the barnyard.'" Id. (quoting Euclid v. Ambler Realty Co., 272 U.S. 365, 388 (1926)). 

76. 492 U.S. 115 (1989). 

77. See Sable Communications of Cal., Inc. v. FCC, 492 U.S. 115, 131 (1989) (holding that ban could not survive constitutional scrutiny because "the statute's denial of adult access to telephone messages which are indecent but not obscene far exceeds that which is necessary to limit the access of minors to such messages"). The disputed statute, section 223(b) of the Communications Act of 1934, as amended in 1988, imposed a blanket prohibition on indecent as well as obscene commercial telephone messages. See 47 U.S.C. . 223(b) (1994). 

78. See Sable, 492 U.S. at 127 (noting that unique attributes of broadcasting, and fact that ban in Pacifica was total while here it was only partial, justify granting lower level of protection to broadcasting than that to telephone communications). 

79. Id. 

80. See id. at 127-28 (arguing that private commercial telephone communications at issue in Sable were substantially different from public radio broadcast at issue in Pacifica). 

81. Id. at 128; see id. at 127-28 (observing that unexpected outbursts on radio broadcasts are unlike messages received by persons using dial-a-porn, in that latter is not so invasive or surprising that unwilling listeners will be exposed to it). 

82. See Sable, 492 U.S. at 126 (distinguishing Pacifica from case at hand and reiterating rule that government "may not 'reduce the adult population . . . to only what is fit for children'" (quoting Bolger v. Youngs Drug Prod. Corp., 463 U.S. 60, 73 (1983))). 

83. The court described dial-a-porn, the type of communication at issue in Sable, as "sexually oriented prerecorded telephone messages." Id. at 117-18. 

84. See id. at 131 (arguing that statute was not narrowly tailored, and that ban was thus unconstitutional, even though it might serve compelling government interest of preventing minors from being exposed to indecent telephone messages). "Because the statute's denial of adult access to telephone messages which are indecent but not obscene far exceeds that which is necessary to limit the access of minors to such messages, we hold that the ban does not survive constitutional scrutiny." Id. 

85. See id. at 126 (noting that sexual expression which is indecent, but not obscene, is protected by the First Amendment). Unlike obscenity, which receives no First Amendment protection regardless of the age of its audience, indecency is protected speech which can be subjected to content-based regulation only to promote compelling interests in the least restrictive way. See id. at 124-26. This is the strict-scrutiny test for content-based speech regulation. 

86. See id. at 126 ("We have recognized that there is a compelling [government] interest in protecting the physical and psychological well-being of minors."). 

87. See id. at 128 (asserting that Congress did not choose least restrictive means of regulation, given that use of credit cards, access codes, or scrambling rules, as formulated by FCC, would keep indecent dial-a-porn out of reach of minors). 

88. See supra notes 79-82 and accompanying text (discussing level of First Amendment protection as function of communications technology at issue). 

89. See supra notes 84-87 and accompanying text (discussing application of strict scrutiny test to facts of Sable and Court's reasoning as to why dial-a-porn statute was unconstitutional). 

90. See City of Los Angeles v. Preferred Communications, Inc., 476 U.S. 488, 494-95 (1986) (indirectly reaffirming, in context of cable right-of-way dispute, support for different standards for different media but not deciding specific standard for cable television, which Court saw as roughly analogous both to newspapers and wireless broadcasters); Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434, 1438 (D.C. Cir. 1985) ("'[E]ach medium of expression must be assessed for First Amendment purposes by standards suited to it, for each may present its own problems.'" (quoting Southeaster Promotions, Ltd. v. Conrad, 420 U.S. 546, 557 (1975))). 

91. See supra notes 54-56 and accompanying text (discussing traditionally broad scope of First Amendment protection for print media). 

92. See supra notes 57-75 and accompanying text (discussing Pacifica case and application of lower standard of constitutional review to regulation of broadcast media). 

93. See Preferred Communications, Inc., 476 U.S. at 496 (Blackmun, J., concurring) (stating that when considering application of First Amendment to cable communications, "the Court must determine whether the characteristics of cable television make it sufficiently analogous to another medium to warrant application of an already existing standard or whether those characteristics require a new analysis"); Claudine Langan, Cyberporn: . . . A New Legal Bog (visited Nov. 15, 1997) . 

94. See infra note 100 and accompanying text (discussing confusion over appropriate level of scrutiny expressed in Supreme Court's latest treatment of content-based regulations of cable communications). 

95. Most courts considering the issue have found that speech carried via cable is entitled to a greater degree of First Amendment protection than speech which is broadcast because the reasons underlying regulation of broadcast content (physical scarcity, intrusiveness of broadcast) do not support regulation of cable programming. See, e.g., Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 637 (1994) (stating that rationales for lessened First Amendment protection in broadcast context do not apply to cable context); Quincy Cable TV, Inc., 768 F.2d at 1450 ("[B]eyond the obvious parallel that both cable and broadcast television impinge on the senses via a video receiver, the two media differ in constitutionally significant ways. In light of cable's virtually unlimited channel capacity, the standard of First Amendment review reserved for occupants of the physically scarce airwaves is plainly inapplicable."); Cruz v. Ferre, 755 F.2d 1415, 1419-22 (11th Cir. 1985) (holding that Pacifica, which enforced lower level of scrutiny for broadcast speech, was inapplicable to "cablevision" because cable is less intrusive than broadcast, requiring affirmative steps by subscriber and providing advance notice of programming content, and because interest of preventing access by children "is significantly weaker in the context of cable television because parental manageability of cable television greatly exceeds the ability to manage the broadcast media"); Home Box Office, Inc. v. FCC, 567 F.2d 9, 45-46 (D.C. Cir. 1977) (stating that rationales developed in broadcast context cannot be "directly applied" to cable television because physical scarcity rationale is not present). Furthermore, theoretical allegations of "economic scarcity" cannot justify lower standard of First Amendment protection for cable, since economic scarcity can be said to exist in print as well but is "insufficient to justify even limited government intrusion into the First Amendment rights of the conventional press"); Community Television of Utah, Inc. v. Wilkinson, 611 F. Supp. 1099, 1115 (D. Utah 1985) ("[T]he distinctions between Pacifica and the present case are manifest . . . . The differences between radio and cable make Pacifica [and its lower level of review for broadcast regulations] easily distinguishable."), aff'd sub nom. Jones v. Wilkinson, 800 F.2d 989 (10th Cir. 1986), aff'd, 480 U.S. 926 (1987). 

96. See Quincy Cable TV, Inc., 768 F.2d at 1450 ("[O]nce one has cleared the conceptual hurdle of recognizing that all forms of television need not be treated as a generic unity for purposes of the First Amendment, the analogy to more traditional media [print] is compelling."); Home Box Office, Inc., 567 F.2d at 46 (noting that there is no "constitutional distinction between cable television and newspapers" with regard to the unwanted intrusions into First Amendment rights). 

97. 512 U.S. 622 (1994). 

98. See Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 636-41 (1994). The Court noted that with regard to government regulations affecting the content of speech on cable, "the rationale for applying a less rigorous standard of First Amendment scrutiny to broadcast regulation, whatever its validity in the cases elaborating it, does not apply in the context of cable regulation." Id. at 622. Note that the Court in Turner did not directly address the issue of government regulation of content on cable; the Court was reviewing content-neutral "must carry" regulations, contained in sections 4 and 5 of the Cable Television Consumer Protection and Competition Act of 1992 ("CTCPCA"), Pub. L. No. 102-385, 106 Stat. 1460, 1471-81 (codified at 47 U.S.C. .. 534-535 (1994)). These provisions required cable operators to carry the signals of a certain number of local broadcast television stations. See id. at 636. The Court held that an intermediate level of scrutiny, not strict scrutiny, should apply to such content-neutral restrictions that impose only an incidental burden on speech. See id. at 661-62. When the Supreme Court reheard the Turner case two years later, intermediate scrutiny again was applied to the content-neutral must carry regulations. See Turner Broad. Sys., Inc. v. FCC, 117 S. Ct. 1174 (1997) (reaffirming constitutionality of must carry regulations). This Comment, including the analysis of the CDA and speech limitations placed upon other forms communication, is concerned primarily with government regulation affecting the content of speech. 

99. See Turner, 512 U.S. at 639 ("In light of these fundamental technological differences between broadcast and cable transmission, application of the more relaxed standard of scrutiny . . . is inapt when determining the First Amendment validity of cable regulation."). The Court's primary focus was not on the pervasiveness or availability-to-children characteristics unique to broadcasting, as the focus had been in Pacifica and Sable. The Court argued that the largest distinction between broadcast communications and cable communications was that of spectrum scarcity. See id. at 637-39 (finding that cable communications do not suffer from spectrum scarcity as do broadcast communications). The spectrum scarcity rationale holds that because there is a limited number of broadcast frequencies, and because broadcast frequencies are considered scarce public resources, the government has an interest in regulating the use of those resources through grants of broadcast licenses in the public interest. Furthermore, without such governmental rationing, the right of any individual to broadcast would be meaningless because competing signals would crowd them out. See id. at 637 ("[T]here are more would-be broadcasters than frequencies available in the electromagnetic spectrum. And if two broadcasters were to attempt to transmit over the same frequency in the same locale, they would interfere with one another's signals, so that neither could be heard at all."); Wilkinson, 611 F. Supp. at 1112 (recognizing that "'[t]here is a fixed natural limitation upon the number of stations that can operate without interfering with each other,'" and that chaos would result if government did not ration broadcast frequencies (quoting National Broad. Co. v. United States, 319 U.S. 190, 213 (1943))). 

100. See Turner, 512 U.S. at 639 (observing that "settled principles of First Amendment jurisprudence," rather than more lax standard of review developed in cases involving broadcast medium, should govern cable cases); see also Denver Area Educ. Telecomms. Consortium, Inc. v. FCC, 116 S. Ct. 2374, 2385 (1996) (plurality opinion) (characterizing standard of review in Turner as "heightened scrutiny"); id. at 2419-20 (Thomas, J., concurring in part and dissenting in part) (noting that Court's First Amendment distinctions between media have placed cable in a "doctrinal wasteland" in which cable industry could not be certain whether it was entitled to the high level of protection afforded print media, "or was subject to the more onerous obligations shouldered by the broadcast media . . . . Over time, . . . we have drawn closer to recognizing that cable operators should enjoy the same First Amendment rights as the nonbroadcast media.") (citations omitted). 

In its most recent review of regulations affecting speech on cable communications, however, the Supreme Court signaled that it might be willing to apply a level of review lower than strict scrutiny to content-based regulations. In Denver Area Educational Telecommunications Consortium, Inc. v. FCC, which involved a challenge to FCC orders implementing the indecent and obscene programming provisions of the CTCPCA, the Court refused to expressly apply strict scrutiny in the cable communications context. 116 S. Ct. 2374, 2385 (1996) (plurality opinion). In Denver Area, the Court struck down, on First Amendment grounds, sections 10(b) and (c) of the CTCPCA, which inter alia, permitted operators of "public" access cable TV channels to prohibit patently offensive or indecent programming. The Court upheld, however, section 10(a), permitting cable operators to prohibit such programming on "leased" access channels. See id. at 2387-88. 

The Court stated that the "segregate and block" mechanism of section 10(b) would "fail [] to satisfy this Court's formulations of the First Amendment's 'strictest,' as well as its somewhat less 'strict,' requirements." Id. at 2391 (plurality opinion); see also id. at 2404, 2406-07 (Kennedy & Ginsburg, JJ., concurring in part, concurring in judgment in part, and dissenting in part) ("The plurality cannot bring itself to apply strict scrutiny . . . ."). The Court noted that, like broadcast television and radio, cable television has become "uniquely pervasive" in homes, is highly accessible to children, and confronts a captive audience with patently offensive material "with little or no prior warning." Id. at 2374, 2386-87 (plurality opinion). But see id. at 2404, 2406 (Kennedy & Ginsburg, JJ., concurring in part, concurring in judgment in part, and dissenting in part) (arguing that when the Court is confronted with a threat to free speech in the context of an emerging technology, it "ought to have discipline to analyze the case by reference to existing elaborations of constant First Amendment principles. . . . The creation of standards and adherence to them, even when it means affording protection to speech unpopular or distasteful, is the central achievement of our First Amendment jurisprudence."). Kennedy and Ginsburg concluded that "at a minimum, the proper standard for reviewing [content based regulations of cable communications] is strict scrutiny." Id. at 2416 (Kennedy & Ginsburg, JJ., concurring in part, concurring in judgment in part, and dissenting in part). 

Because the court expressly declined to adopt a definitive standard for evaluating content-based regulation in the cable medium, see id. at 2385, because the decision was so splintered (six opinions were issued, none of which garnered a majority), and because only a plurality of the Court held that something less than strict scrutiny was warranted, it is uncertain what affect the Denver Area opinion will have on future reviews of content-based cable regulation. 

[N]o definitive choice among competing analogies . . . allows us to declare a rigid single standard, good for now and for all future media purposes . . . . [A]ware as we are of the changes taking place in the law, the technology, and the industrial structure, related to telecommunications . . . we believe it unwise and unnecessary definitively to pick one analogy or one specific set of words now. 

Id. at 2385 (plurality opinion) (citations omitted). 

101. See supra notes 98-100 and accompanying text (discussing functional relationship between various communications media and Court's First Amendment jurisprudence). 

102. See supra notes 54-100 and accompanying text (cataloging development of Court's First Amendment jurisprudence with respect to emerging technologies). 

103. See supra notes 57-75 and accompanying text (discussing Pacifica's relaxed standard of First Amendment review for broadcast media). 

104. See supra notes 70-73 and accompanying text (explaining significance of broadcast's pervasiveness and accessibility to children in Pacific decision). But see Denver Area, 116 S. Ct. at 2385-86 (plurality opinion) (upholding section 10(a) of CTCPCA, which permits cable operators to block indecent programming on leased access channels, in part because of importance of interest in protecting children from indecency and similarity of problem and solution to Pacifica). 

105. See Robinson, supra note 4, at C7 (arguing that because Internet combines the best attributes of all forms of media and because it fulfills the goals of the First Amendment like no other medium, Internet is a "herald of the information age" and the twenty-first century). FCC Commissioner Rachelle B. Chong, describing the new Information Age, paints a picture of a world in which information is a globally traded, premium commodity, and where the Internet will allow instant, inexpensive access to that information. See Rachelle B. Chong, The First Amendment in an Information Age, Remarks Before the National Asian Pacific Bar Association, 1996 NAPBA National Conference, available in 1996 WL 669221, at *4-6 (Nov. 15, 1996) (pointing out that "Information Superhighway is already changing how we do business, where we live, how we learn, and how we receive health care"). Echoing Ms. Chong's enthusiasm regarding the Internet's economic and social potential, the Clinton Administration issued a White Paper days after the Supreme Court's decision in Reno v. ACLU that described the Internet as a medium of communication that "empowers citizens and democratizes societies." CLINTON & GORE, supra note 7, at 1. The White Paper extolled the emergence of the Internet, stating: 

Once a tool reserved for scientific and academic exchange, the Internet has emerged as an appliance of every day life, accessible from almost every point on the planet. Students across the world are discovering vast treasure troves of data via the World Wide Web. Doctors are utilizing tele-medicine to administer off-site diagnoses to patients in need. Citizens of many nations are finding additional outlets for personal and political expression. The Internet is being used to reinvent government and reshape our lives and our communities in the process. 

Id. at 1. 

106. See Chong, supra note 105, at *7 (questioning proper role of government in regulating content transmitted over broadcast stations, cable television, and "the new medium for the nineties-the Internet"). 

107. See 141 CONG. REC. S8330 (daily ed. June 14, 1995) (statement of Sen. Leahy) ("[The Internet] has grown as well as it has, as remarkably as it has, primarily because it has not had a whole lot of people restricting it, regulating it, and touching it and saying, do not do that or do this or the other thing."). The Clinton Administration also observed the effect that minimal government regulation has had on the Internet, noting that "[p]rivate sector leadership accounts for the explosive growth of the Internet today, and the success of electronic commerce will depend on continued private sector leadership." CLINTON & GORE, supra note 7, at 30 (suggesting that government take a hands-off approach to Internet by promoting self-regulation). Recognizing the Internet as the first truly "mass medium," a Human Rights Watch report points out that "[w]hile few individuals and groups can publish books or newspapers, make a film, or produce a radio or television program, any person with a personal computer and a modem can communicate with a huge international audience." Karen Sorensen, Silencing the Net: The Threat to Freedom of Expression On-line, 8 Human Rights Watch 2 (May 1996) . The report further argues that the implications of a globally unrestrained Internet for the advancement of democracy are vast. See id. (observing that the Internet has already shown the potential to "permit individuals with common interests to organize themselves in forums to debate public policy issues; provide instant access to a wide range of government affairs; increase citizen oversight of government affairs; decentralize political decision making; [and] empower users to become active producers of information rather than passive consumers"). 

108. See, e.g., ACLU v. Reno, 929 F. Supp. 824, 832 (E.D. Pa. 1996), aff'd, 117 S. Ct. 2329 (1997) ("No single entity-academic, corporate, governmental, or non-profit-administers the Internet. . . . There is no centralized storage location, control point, or communications channel for the Internet, and it would not be technically feasible for a single entity to control all of the information conveyed on the Internet."); CLINTON & GORE, supra note 7, at 5 (noting that "[t]he genius and explosive success of the Internet can be attributed in part to its decentralized nature and to its tradition of bottom-up governance"); Flumenbaum & Karp, The Communications Decency Act and the Internet, N.Y.L.J., Aug. 28, 1996, at 3 (describing Internet as "a series of linked, overlapping, independently controlled computer networks" and stating that "[n]o one entity or group can control content on the Internet, and none can limit access to publicly posted material"). 

109. See President's Remarks on Signing the Telecommunications Act of 1996, 32 WEEKLY COMP. PRES. DOC. 215, 216 (Feb. 8, 1996) ("Today our world is being remade . . . by an information revolution . . . . But this revolution has been held back by outdated laws designed for a time when there was one phone company, three TV networks, no such thing as a personal computer. Today, with the stroke of a pen, our laws will catch up with the future."). 

110. See Harvey A. Silvergate, Cyber Speech at Risk, NAT'L L.J., Mar. 4, 1996, at A19 (declaring that with passage of CDA, "[o]vernight, the federal government transformed the newest and freest medium of communication into the most heavily censored," in that the CDA sought to ban not only obscene speech, which receives no protection in even the print media, but also to ban speech which is merely indecent, taking no account of redeeming values of speech). But see Robert W. Peters, There Is a Need to Regulate Indecency on the Internet, 6 CORNELL J.L. & PUB. POL'Y 363 (1997) (asserting the need for regulations on speech such as CDA because while Internet has vast potential for good, "if untamed, it also has potential for great harm"); Jay Alan Sekulow & James Matthew Henderson, Sr., Unsafe at Any [Modem] Speed: Indecent Communications Via Computer and the Communications Decency Act of 1996, 1 J. TECH. L. & POL'Y 1 

journallaw.ufl.edu/~techlaw/1/sekulow.html> (1996) (arguing that national problem of indecent images and messages on the Internet necessitates government regulation such as CDA, which is "an essential tool, and a constitutional one"). 

111. See 141 CONG. REC. S8341 (daily ed. June 14, 1995) (statement of Sen. Leahy) ("[O]ur criminal laws already prohibit the sale or distribution over computer networks of obscene or filthy material-18 U.S.C. .. 1465, 1466, 2252 and 2433(a) . . . [and] the solicitation of minors over computers for sexual activity-18 U.S.C. . 2252 - and illegal luring of minors into sexual activity through computer conversations-18 U.S.C. . 2423(b)."). 

112. See 141 CONG. REC. S8342 (daily ed. June 14, 1995) (letter to Senator Patrick Leahy from Kent Markus, Acting Assistant Attorney General, U.S. Department of Justice, Office of Legislative Affairs, May 3, 1995, stating: "[W]e have applied current law to this emerging problem . . . . The Department's Criminal Division has, indeed, successfully prosecuted violations of federal child pornography and obscenity laws which were perpetrated with computer technology."). 

113. See, e.g., United States v. Thomas, 74 F.3d 701 (6th Cir. 1996) (upholding conviction of operators of computer bulletin board service for distributing obscenity under 18 U.S.C. . 1465); United States v. Maxwell, 42 M.J. 568 (A.F. Ct. Crim. App. 1995) (upholding conviction for on-line distribution of obscenity under 18 U.S.C. . 1465), cited in Thomas, 74 F.3d at 708; see also infra notes 116-20 and accompanying text (discussing Thomas case and 18 U.S.C. . 1465). 

114. See, e.g., United States v. Ownby, 926 F. Supp. 558 (W.D. Va. 1996) (memoranda opinion) (upholding conviction for trading child pornography over the Internet in violation of 18 U.S.C. . 2252(a)); infra notes 121-27 and accompanying text (discussing use of existing law in convicting distributors of child pornography over the Internet). 

115. See United States v. Baker, 890 F. Supp. 1375 (E.D. Mich. 1995) (granting motion to quash indictment accusing defendant of violating 18 U.S.C. 875(c) by transmitting threats via Internet e-mail to injure or kidnap). While the court did not convict the defendant, it acknowledged the application of 18 U.S.C. 875(c) to the Internet. See id. at 1390 ("While new technology such as the Internet may complicate analysis and may sometimes require new or modified laws, it does not in this instance qualitatively change the analysis under the statute or under the First Amendment."). 

116. 74 F.3d 701 (6th Cir. 1996). 

117. The court described a computer bulletin board service ("BBS") as a system that is operated "by using telephones, modems, and personal computers" to offer "e-mail, chat lines, public messages, and files that members [can] access, transfer, and download to their own computers and printers." United States v. Thomas, 74 F.3d 701, 705 (6th Cir. 1996). 

118. The statute reads in pertinent part: 

Whoever knowingly transports in interstate or foreign commerce for the purpose of sale of distribution, . . . any obscene, lewd, lascivious, or filthy book, pamphlet, picture, film, paper, letter, writing, print, silhouette, drawing, figure, image, cast, phonograph recording, electrical transcription, or other article capable of producing sound or any other matter of indecent or immoral character, shall be fined under this title or imprisoned not more than five years, or both. 

The transportation . . . of two or more copies of any publication or two or more of any article of the character described above . . . shall create a presumption that such publications or articles are intended for sale or distribution, but such presumption shall be rebuttable. 

18 U.S.C. . 1465 (1994). 

119. See supra note 27 and accompanying text (indicating that, under Miller test, speech is considered obscene, and thus not protected by First Amendment, when it: (a) appeals to prurient interest according to community standards, (b) describes sexual conduct in a patently offensive way, and (c) lacks serious literary, artistic, political, or scientific value). 

120. See Thomas, 74 F.3d at 709 (concluding that defendants' conduct fell within purview of statute). 

121. 926 F. Supp. 558 (W.D. Va. 1996). 

122. The statute read, in pertinent part: 

Any person who (1) knowingly transports or ships in interstate or foreign commerce or mails any visual depiction, if (A) the producing of such visual depiction involves the use of a minor engaging in sexually explicit conduct; and (B) such visual depiction is of such conduct; or (2) knowingly receives, or distributes any visual depiction that has been transported or shipped in interstate or foreign commerce or mailed or knowingly reproduces any visual depiction for distribution in interstate or foreign commerce or through the mails, if (A) the producing of such visual depiction involves the use of a minor engaging in sexually explicit conduct; and (B) such visual depiction is of such conduct, shall be [criminally] punished . . . . 

18 U.S.C. . 2252. The statute since has been modified to explicitly cover transmissions made via computer. See 18 U.S.C.A. . 2252 (West Supp. 1997). 

123. During an FBI search of Ownby's residence, more than 1600 images depicting children engaging in sexually explicit conduct were found on 76 floppy diskettes and on Ownby's hard drive. See United States v. Ownby, 926 F. Supp. 558, 561 (W.D. Va. 1996). 

124. See 18 U.S.C. . 2252(a)(2) ("receiving by computer a visual depiction, the production of which involved the use of a minor engaging in sexually explicit conduct"). 

125. See id. . 2252(a)(1) ("transporting such an image by computer"). 

126. See id. . 2252(a)(4)(b) ("possessing three or more matters containing such depictions"). 

127. See Ownby, 926 F. Supp. at 560-61. 

128. See supra Part II.A (detailing use of existing laws to regulate the Internet). 

129. See Letter from ACLU and 29 undersigned civil liberties and public interest groups, Internet service providers, and commercial producers of entertainment, information and journalism, to Rep. Henry J. Hyde (R-Ill.) (Dec. 5, 1995) 

CDA/hyde_letter.html> (urging Hyde and other representatives "to reject all proposals to impose new government censorship on cyberspace and online communications," arguing that proposed amendments to telecommunications deregulation legislation were unconstitutional). Human Rights Watch, a non-governmental organization established to promote international human rights, petitioned Congress and the President to avoid regulation of the Internet, arguing that because the Internet is a form of mass communication without national boundaries, "on-line censorship laws, in addition to trampling on the free expression rights of a nation's own citizens, threatens to chill expression globally." Sorensen, supra note 107 (expressing concern that censorship of "indecent" communication on-line could impede work of Human Rights Watch and similar organizations that transmit necessarily graphic and explicit accounts of human rights abuses in an attempt to expose past abuses, educate public about current abuses, and prevent future atrocities); see also Brock N. Meeks, The Obscenity of Decency (visited Nov. 15, 1997) (arguing that passage of a law regulating indecent speech on Internet would "cast a bone-deep chill across all forms of online communication, reducing them to nothing more thought provoking than Hallmark greeting cards"). 

130. See 141 CONG. REC. S8087 (daily ed. June 9, 1995) (statement of Sen. Exon) ("I want to keep the information superhighway from resembling a red-light district. This legislation will help stop those who electronically cruise the digital universe to engage children in inappropriate communications."). 

131. See Philip Elmer-DeWitt, On a Screen Near You: Cyberporn, TIME, July 3, 1995, at 38. 

132. See 141 CONG. REC. S8335 (daily ed. June 14, 1995) (statement of Sen. Feingold) ("Attempts to regulate computer networks as we regulate broadcasting and telephones when it has little in common with either of them, is futile [sic]. It is a unique form of media posing differing challenges and opportunities. . . . Congress needs to understand these differences before we can determine how best to protect children and the constitutional rights of Americans."); 141 CONG. REC. S8087, S8088 (daily ed. June 9, 1995) (statement of Sen. Exon) (arguing that CDA "is proposed in the context of this information revolution that is exploding in our society. . . . Unfortunately, the current laws . . . are woefully out of date with this new challenge and this new opportunity."). Potentially the most troubling problem with applying old laws to the Internet is that of applying the Miller community standards test for obscenity to a method of communication that turns the entire world into the "relevant community." See generally Pamela A. Huelster, Cybersex and Community Standards, 75 B.U. L. REV. 865 (1995) (outlining problems with applying current obscenity standards to Internet, arguing that alternative standards must be created). 

133. See Elmer-DeWitt, supra note 131, at 38. 

134. Id. at 38, 40. 

135. See Marty Rimm, Marketing Pornography on the Information Superhighway: A Survey of 917,410 Images, Descriptions, Short Stories, and Animations Downloaded 8.5 Million Times by Consumers Over 2000 Cities in Forty Countries, Provinces, and Territories, 83 GEO. L.J. 1849 (1995). 

136. See Claudine Langan, Cyberporn: . . . A New Legal Bog (visited Nov. 15, 1997) (noting that Rimm Study received substantial criticism from scholars, journalists, politicians, and Internet users); see also Donna L. Hoffman and Thomas P. Novak, A Detailed Analysis of the Conceptual, Logical, and Methodological Flaws in the Article: "Marketing Pornography on the Information Superhighway" (visited Nov. 15, 1997) (attacking the validity of the 83.5% figure, the misleading origin of the 900,000 images, and the lack of vigorous peer review). A close examination of the Rimm Study revealed three major problems with the study: (1) Rimm did not find that 83.5% of all images on the Internet were pornographic; rather he found that 83.5% of all messages in a select number of Usenet newsgroups, which combined constituted less than 0.5% of the messages on the Internet, were pornographic; (2) Rimm failed to emphasize that 99.7% of the images he studied were found on private adult bulletin boards that were not accessible to children; and (3) Rimm, along with Time and Nightline, refused to allow anyone to do an independent review of the study before publication, per a prior arrangement among the three parties. See id. In an article published three weeks after the Cyberporn article first ran, even Time magazine questioned the veracity of the Rimm study, upon which it based the Cyberporn article. See Philip Elmer-DeWitt, Fire Storm on the Computer Nets, TIME, July 24, 1995, at 57. The quasi-retraction acknowledged that Time had uncovered facts regarding the ethics by which the data was gathered that brought Rimm's methodology into severe question and raised concerns regarding the true authorship of the article. See id. Time also admitted that the poor quality of its research into the Rimm study, which resulted in the failure to discover "damaging flaws" in the study, likely arose from interference caused by the exclusivity arrangement between Time, Rimm, and the Georgetown Law Journal. See id. 

137. The Time article and the alarming findings of the Rimm Study were introduced in Congress in mid-1995 when Senator Charles E. Grassley (R-Iowa) alerted his fellow Senators and asked that the Rimm Study be printed in the Congressional Record. See 141 CONG. REC. S9017 (daily ed. June 26, 1995) (statement of Sen. Grassley); 141 CONG. REC. S9021 (daily ed. June 26, 1995) (statement of Sen. Exon). 

138. Citing the study's finding that "83.5 percent of all computerized photographs available on the Internet are pornographic," Senator Grassley suggested that "Congress must act and do so in a constitutional manner to help parents who are under assault in this day and age." See 141 CONG. REC. S9017 (daily ed. June 26, 1995) (statement of Sen. Grassley); 141 CONG. REC. S9021 (daily ed. June 26, 1995) (statement of Sen. Exon). 

139. The proposed amendment made it a felony punishable by a fine of up to $100,000 or up to two years in prison for anyone, who "by means of telecommunications device knowingly makes, creates, or solicits, and initiates the transmission of, any comment, request, suggestion, proposal, image, or other communication which is obscene, lewd, lascivious, filthy, or indecent, with intent to annoy, abuse, threaten, or harass another person . . . ." S. 652, 104th Cong. (1995). 

140. The amendment passed by a 84-16 vote. See 141 CONG. REC. S8347 (daily ed. June 14, 1995). 

141. Christian Coalition, Press Release, First Item in Christian Coalition's Contract with the American Family Passes Senate (June 15, 1995) ("We applaud Senators Coats and Exon for their decisive step forward to protect our nation's youth from the real threat of cyber-porn, and we look forward to swift action in the House."). 

142. Senator Patrick Leahy (D-Vt.) expressed concern that Senator Exon's attempt to impose old forms of regulations on such a new, misunderstood medium, might be rash and ill-conceived. See 141 CONG. REC. S8330 (daily ed. June 14, 1995) (statement of Sen. Leahy) ("[The Internet] has grown as well as it has, as remarkably as it has, primarily because it has not had a whole lot of people restricting it, regulating it, and touching it and saying, do not do that or do this or the other thing. . . . I think there is a better way to reach the goal that the Senator from Nebraska [Senator Exon] and I share. The goal is . . . to keep the really filthy material out of the hand [sic] of children."). In an attempt to prevent making regulatory decisions based on misinformation, Senator Leahy proposed a bill insisting that a thorough study of Internet indecency and the best means of regulating it be conducted. See S. 714, 104th Cong. (1995) (requiring "the Attorney General to study and report to Congress on the means of controlling the flow of violent, sexually explicit, harassing, offensive, or otherwise unwanted material in the interactive telecommunications systems"); see also Leahy Statement on CDA Alternative (Apr. 10, 1995) ("Before legislat-ing to impose heavy-handed regulation on the content of communications, I feel we need more information from law enforcement and telecommunications officials."). 

143. Even traditionally conservative members of Congress such as Speaker of the House Newt Gingrich (R-Ga.) found that the bill was extreme and ill-conceived, stating, 

I think that the Amendment . . . will have no real meaning and have no real impact and in fact I don't think [it] will survive. It is clearly a violation of free speech and it's a violation of the right of adults to communicate with each other. I don't agree with it and I don't think it is a serious way to discuss a serious issue. 

Gingrich Says CDA Is a "Clear Violation" of Free Speech Rights (June 20, 1995) cdt.org/policy/freespeech/ging_oppose.html> (reproducing comments made by Speaker Gingrich on national television show Progress Report). 

144. See Electronic Privacy Information Center (EPIC) Statement on Communications Decency Act (Mar. 24, 1995) (arguing that CDA is an unconstitutional restriction on free speech, personal privacy, and intellectual freedom, and that comprehensive hearings should be held before it or any similar regulation is adopted); Mike Godwin and Shari Steele, Constitutional Problems with the Communications Decency Amendment: A Legislative Analysis by the Electronic Frontier Foundation (Oct. 10, 1997) (arguing that the legislation "imposes content restrictions on computer communications that would chill First Amendment-protected speech and, in effect, restrict adults in the public forums of computer networks to writing and reading only such content as is suitable for children"). 

145. Administration Concerns Regarding S. 652 (visited Nov. 15, 1997) 

policy/legislation/admin_s652_comnts.html#first.amdt> ("The piecemeal approach taken in this legislation [the Exon Amendment] is inadvisable. Instead, a comprehensive review should be undertaken, including Congressional hearings."). 

146. See supra notes 140-45 (discussing opposition of, and support for, the Exon Amendment). 

147. Ironically, the first Senate hearings on the issue of regulating indecent and obscene material on the Internet were held ten days after the passage of the Exon Amendment. See Judiciary Committee Hearing on Cyberporn and Children: The Scope of the Problem, the State of Technology and the Need for Congressional Action, 104th Cong. (1995). The Senate Judiciary Committee did not convene to consider the already-passed CDA, but a separate bill sponsored by Senator Charles E. Grassley (R-Iowa) which proposed to amend 18 U.S.C. . 1464 to authorize the criminal division of the Justice Department, rather than the FCC, to prosecute those who knowingly allow their network to be used to transmit indecent material to minors. See Protection of Children from Computer Pornography Act, S. 892, 104th Cong. (1995). Critics viewed the hearings, which lasted a total of three hours, as fruitless in their attempt to demonstrate the logic behind broad regulation of the Internet. See Center for Democracy and Technology, A Briefing on Public Policy Issues Affecting Civil Liberties Online, CDT POLICY POST 22 (July 26, 1995) (noting that while the hearings successfully demonstrated sexually explicit material available on Internet, "the hearing illustrated that current law is sufficient to prosecute those who stalk or solicit children online, and that complex constitutional issues are raised by congressional attempts to restrict indecent material on the Internet"). 

148. See Langan, supra note 136 (noting that in bill's Conference Committee, the Exon Amendment was adopted at the last minute in place of an alternative amendment that was proposed by Representatives Christopher Cox (R-Cal.) and Ron Wyden (D-Or.)). The Cox-Wyden Amendment, which passed in the House of Representatives by a 420-4 margin but was discarded by the Conference Committee in favor of the Exon Amendment, prohibited FCC regulation of the Internet, protected computer services providers from criminal liability reserved for content providers, removed restrictions on the development of filtering technology, and suggested that parental and educational guidance were the best guard to protect the innocence of children. See Internet Freedom and Family Empowerment Act, H.R. 1978, 104th Cong. (1995). 

149. 141 CONG. REC. H8470 (daily ed. Aug. 4, 1995) (statement of Sen. Wyden). 

150. The House and Senate passed the Act by wide margins of 414-16 and 91-5, respectively. See 142 CONG. REC. H1141-44 (daily ed. Feb. 1, 1996); 142 CONG. REC. S1172 (daily ed. Feb. 9, 1996). Seven days after the passage of the Act, President Clinton signed the bill into law in a high profile, historic ceremony at the Library of Congress. See President's Remarks on Signing the Telecommunications Act of 1996, 329 WEEKLY COMP. PRES. DOC. 215, 218 (Feb. 8, 1996). President Clinton signed the Act, however, with reservations as to the constitutionality of the restrictions on free speech contained in the CDA. See Silvergate, supra note 110, at A19 (noting concerns of President, civil libertarians, computer communications experts, and many others as to overbroad scope of CDA). 

151. 47 U.S.C.A. . 223(a)(1)(B) (West Supp. 1997). The CDA states, in relevant part: 

(a) Whoever- 

(1) in interstate or foreign communications- 

(A) by means of a telecommunications device knowingly- 

(i) makes, creates, or solicits, and 

(ii) initiates the transmission of, 

any comment, request, suggestion, proposal, image, or other communication which is obscene, lewd, lascivious, filthy, or indecent, with intent to annoy, abuse, threaten, or harass another person; 

(B) by means of a telecommunications device knowingly- 

(i) makes, creates, or solicits, and 

(ii) initiates the transmission of, 

any comment, request, suggestion, proposal, image, or other communication which is obscene or indecent, knowing that the recipient of the communication is under 18 years of age, regardless of whether the maker of such communication placed the call or initiated the communication. . . or . . . 

(2) knowingly permits any telecommunication facility under his control to be used for any activity prohibited by paragraph (1) with the intent that it be used for such activity, shall be fined under Title 18, United States Code, or imprisoned not more than two years, or both. 

Id. . 223(a) (emphasis added); and 

(d) Whoever- 

(1) In interstate or foreign communications knowingly- 

(A) uses an interactive computer service to send to a specific person or persons under 18 years of age, or 

(B) uses any interactive computer service to display in a manner available to a person under 18 years of age, 

any comment, request, suggestion, proposal, image, or other communication that, in context, depicts or describes, in terms patently offensive as measured by contemporary community standards, sexual or excretory activities or organs, regardless of whether the user of such service placed the call or initiated the communication; or 

(2) knowingly permits any telecommunications facility under such person's control to be used for an activity prohibited by paragraph (1) with the intent that it be used for such activity, 

shall be fined under Title 18, United States Code, or imprisoned not more than two years, or both. 

Id. . 223(d) (emphasis added). 

152. Id. . 223(d)(1). 

153. Id. . 223(d)(1)(A). 

154. See id. . 223(d)(1)(B). 

155. See ACLU v. Reno, No. Civ. A. 96-963, 1996 WL 65464, at *1 (E.D. Pa. Feb. 15, 1996). At the same time, a similar request for injunctive relief was filed in the Southern District of New York by Joe Shea, the editor-in-chief and publisher of a daily online newspaper. See Shea v. Reno, 1996 WL 427610, at *1 (S.D.N.Y. Feb. 8, 1996); see also infra note 180 and accompanying text (outlining facts in Shea). 

The American Library Association filed a similar challenge to the CDA on behalf of nearly 30 plaintiffs. The suit was subsequently consolidated with ACLU v. Reno and argued together. ACLU Background Briefing (Oct. 31, 1996) 

aclu_briefing_10_31.html>. Once the ACLU case and the ALA case were consolidated, the list of plaintiffs included: the American Civil Liberties Union, Human Rights Watch, Electronic Privacy Information Center, Electron Frontier Foundation, Journalism Education Association, Computer Professionals for Social Responsibility, National Writers Union, Clarinet Communications Corp., Institute for Global Communications, Stop Prisoner Rape, AIDS Education Global Information System, Bibliobytes, Queer Resources Directory, Critical Path AIDS Project, Inc., Wildcat Press, Inc., Declan McCullagh d/b/a Justice on Campus, Brock Meeks d/b/a Cyberwire Dispatch, John Troyer d/b/a The Safer Sex Page, Jonathan Wallace d/b/a The Ethical Spectacle, Planned Parenthood Federation of America, Inc., America Library Association, Inc., America Online, Inc., American Booksellers Association, Inc., American Booksellers Foundation for Free Expression, American Society of Newspaper Editors, Apply Computer, Inc., Association of American Publishers, Inc., Association of Publishers, Editors and Writers, Citizens Internet Empowerment Coalition, Commercial Internet Exchange Association, CompuServe Incorporated, Families Against Internet Censorship, Freedom to Read Foundation, Inc., Health Sciences Libraries Consortium, Hotwired Ventures LLC, Interactive Digital Software Association, Interactive Services Association, Magazine Publishers of America, Microsoft Corporation, The Microsoft Network, L.L.C., National Press Photographers Association, Netcom Online Communications Services, Inc., Newspaper Association of America, Opnet, Inc., Prodigy Services Company, Society of Professional Journalists, and Wired Ventures, Ltd. See Brief for Appellants at ii, Reno v. ACLU, 117 S. Ct. 2329 (1997) (No. 96-511), available in 1997 WL 32931 (Jan. 21, 1997). 

156. See ACLU v. Reno, No. Civ. A. 96-963, 1996 WL 65464, at *1 (E.D. Pa. Feb. 15, 1996). Plaintiffs argued that "as a result of the vagueness of the crimes created by the Act, they do not even know what speech or other actions might subject them to prosecution," and that "even attempts to self-censor could prove fruitless." Id. 

157. See id. at *4 ("The defendant, her agents, and her servants are hereby ENJOINED from enforcing against plaintiffs provisions of 47 U.S.C. . 223(a)(1)(B)(ii), insofar as they extend to 'indecent,' but not 'obscene.'"). The panel was formed pursuant to a provision of the Telecommunications Act that provided that any civil action challenging the constitutionality of the CDA would be heard by such a panel. See 47 U.S.C.A. . 561(a) ("[A]ny civil action challenging the constitutionality, on its face, of this title or any amendment made by this title, or any provision thereof, shall be heard by a district court of 3 judges convened pursuant to the provisions of section 2284 of title 28, United States Code."). 

158. 929 F. Supp. 824 (E.D. Pa. 1996), aff'd, 117 S. Ct. 2329 (1997). 

159. See, e.g., Daniel G. Bergstein & Michelle Weisberg Cohen, Cybersmut Goes on Trial-Federal Courts Hold CDA Unconstitutional, N.Y.L.J., Sept. 23, 1996, at S1 (discussing three-judge panel's "extensive evidentiary hearings" conducted to gain an understanding of the Internet and how to apply First Amendment to it); Harvey Berkman, Medium is Message, NAT'L L.J., Aug. 19, 1996, at A1 (characterizing Congress' three-hour hearing on problem of cyberporn as "limited" and "perfunctory" when compared with the ACLU court's six days of comprehensive, probing hearings); Mike Godwin, Cyber Rights Now: Dancing in the Streets, WIRED, Sept. 1996, at 92 (predicting that because of three-judge panel's demonstrated understanding of Internet and its role in society, comprehensive record regarding Internet contained in court's Findings of Fact will be relied upon and cited by subsequent courts in many cases involving Internet). But see Berkman, supra, at A1 (quoting Patrick A. Trueman, Director of Legal Affairs for American Family Association) ("The Philadelphia court was far more impressed with the Internet than the Constitution and devoted far more of its opinion to the workings of the Internet than to the law."). 

160. See ACLU v. Reno, 929 F. Supp. 824, 830-49 (E.D. Pa. 1996), aff'd, 117 S. Ct. 2329 (1997). 

161. Id. at 844. The Findings of Fact section of the court's opinion consists of approximately nineteen pages of text, while Judge Sloviter's, Buckwalter's, and Dalzell's discussion of law consists of approximately eight, seven, and eighteen pages, respectively. See id. 

162. See id. at 830-42. 

163. See id. at 831-32. 

164. See id. at 832-36. 

165. See id. at 836-38. 

166. See id. at 842-45. 

167. See id. at 838-42, 845-49. 

168. See supra notes 47-51 and accompanying text (explaining Court's tendency to examine characteristics unique to each new form of communication when determining applicable level of First Amendment protection). 

169. ACLU, 929 F. Supp. at 873. 

170. See id. at 851. If the court found it similar to telephone communications, the Internet would deserve greater First Amendment protection, requiring the application of strict scrutiny to any government-imposed content-based restriction on speech. See id. (citing Sable Communications of Cal., Inc. v. FCC, 492 U.S. 115, 126 (1989)). If the court found the Internet more akin to broadcasting, however, it would deserve a lesser level of constitutional protection, and regulations applicable to it would be subjected to a lower level of scrutiny. See id. 

171. See id. at 851-52 (noting that "the evidence and Findings of Fact based thereon show that Internet communication, while unique, is more akin to telephone communication, at issue in Sable, than to broadcasting, at issue in Pacifica"). 

172. See id. (asserting that with both mediums, the user must act affirmatively to retrieve information). 

173. See id. at 844 ("Such material includes text, pictures, and chat, and includes bulletin boards, newsgroups, and the other forms of Internet communication, and extends from the modestly titillating to the hardest-core."). 

174. See id. at 851-52. 

175. See id. (noting that users, while "surfing" the Web, virtually always receive some warning of content of materials before they appear, thus significantly reducing element of "assault" unique to broadcasting). 

176. See id. at 851 (declaring that because the CDA is a "government-imposed content-based restriction on speech," it is subject to strict scrutiny, and "will only be upheld if it is justified by a compelling government interest and if it is narrowly tailored to effectuate that interest."). The Court analogized the CDA's regulation of the Internet to the FCC's regulation of telephone communications in Sable, stating that: 

[T]he evidence and our Findings of Fact based thereon show that Internet communication, while unique, is more akin to telephone communication, at issue in Sable, than to broadcasting, at issue in Pacifica, because, as with the telephone, an Internet user must act affirmatively and deliberately to retrieve specific information online. 

Id. at 851-52. 

177. See id. at 852-53 (noting inadequacies in government's proof of compelling state interest). 

178. See id. at 854-55. Noting the unconstitutionality of regulations that sweep more broadly than necessary, thereby chilling the expression of protected speech, the court found that because of the nature of the Internet, compliance with the CDA would result in the banning of constitutionally-protected speech. See id. at 854 (finding that "it is either technologically impossible or economically prohibitive for many of the plaintiffs to comply with the CDA without seriously impeding their posting of online material which adults have a constitutional right to access"). The three-judge panel held that because the CDA forced speakers to choose between complete silence or the risk of prosecution, it implicitly instituted a complete ban on speech that affected adults as well as children, and thus was overbroad. See id. at 855. 

179. See id. at 855-57. The court rejected the Government's assertion that the statutory defenses attached to the CDA prove that it was designed to achieve the compelling government interest using the least restrictive means. See ACLU, 929 F. Supp. at 856-57 (rejecting the CDA's good faith and verified credit card/adult identification provision defenses, reasoning that neither defense was technologically or economically feasible for majority of content providers). The court also determined that the CDA was not narrowly tailored because of the vagueness of its definition of the terms "indecent" and "patently offensive." See id. at 856 (finding that the two terms are inherently vague, "particularly in light of the government's inability to identify the relevant community standards by which the material should be judged"). The CDA also fails to adequately define the word "indecency," and offers no guidelines as to its parameters. See id. at 861. Finally, the court determined that the CDA ultimately failed strict scrutiny because it attempted to achieve ends that current laws adequately addressed. See id. at 856-57 (arguing that vigorous enforcement of current obscenity and child pornography laws would protect minors from exposure to patently unsuitable material on Internet). The court also noted the U.S. Justice Department's concurrence on this point, as evidenced by a letter to Senator Leahy regarding the prosecution of Internet crime. See id. at 857 (citing 141 CONG. REC. S8342 (daily ed. June 14, 1995) (reprinting portion of letter from Kent Marcus, Acting Assistant Attorney General, to Sen. Leahy, which communicated the view that existing laws adequately cover online obscenity, child pornography, and child solicitation). 

180. See id. at 857 (stating court's certainty that plaintiffs would prevail on merits of their argument that CDA was facially invalid under First and Fifth Amendments). The District Court for the Southern District of New York granted a similar preliminary injunction against the enforcement of the CDA a few months later in the case of Shea v. Reno, 930 F. Supp. 916 (S.D.N.Y. 1996), aff'd, 117 S. Ct. 2501 (1997). The case was brought by Joe Shea, the editor and publisher of a daily Internet newspaper that posted a scathing commentary of the CDA on the day it was signed into law by President Clinton. See Joe Shea, We're Going to War, 2 THE AM. REP. 219 (Feb. 8, 1996) . Written by a Texas Judge, Steve Russel, the article vehemently attacked the CDA as unconstitutional on its face, frequently using the "indecent" and "patently offensive" words that the new law was designed to ban from the Internet. See Steve Russel, The X-On Congress: Indecent Comment on an Indecent Subject, 2 THE AM. REP. 219 (Feb. 8, 1996) 

current/censor/excerpts.html> ("You motherfuckers in Congress have dropped over the edge of the earth this time. . . . [Y]ou have sold out the First Amendment."). Applying strict scrutiny, the court in Shea acknowledged that the government has a compelling interest in protecting minors from harmful material, but found that the means used by the government, namely the CDA, were not narrowly tailored to that legitimate end. See Shea, 930 F. Supp. at 941-50. The court, like the one in ACLU, refused to accept the Government's main argument that the Act's two affirmative defenses were sufficient to offset its broad reach. See id. at 948 (holding that good faith and verified account defenses were not viable because they were technologically or economically unavailable to most providers). The court determined that without the availability of viable defenses to criminal prosecution, the CDA was so broad as to effectively ban constitutionally protected material on the Internet. See id. at 948 ("In sum, there is no persuasive evidence that a substantial proportion of Internet content providers can make available material potentially within the scope of the CDA without fear of prosecution and criminal liability."). 

181. See ACLU v. Reno, 929 F. Supp. 824 (E.D. Pa. 1996), petition for cert. filed, 65 U.S.L.W. 3318 (U.S. Oct. 22, 1996) (No. 96-511), cert. granted, 65 U.S.L.W. 3411 (U.S. Dec. 10, 1996), aff'd, 117 S. Ct. 2329 (1997). The government also filed a Jurisdictional Statement in the appeal of Shea v. Reno, asking the Court to reserve judgment on Shea until Reno v. ACLU was resolved. ACLU Background Briefing (Oct. 31, 1996) 

aclu_briefing_10_31.html>. The Supreme Court was the next, and final, arbiter, of the CDA's constitutionality pursuant to a section of the CDA mandating an expedited appeals process. See 47 U.S.C.A. . 561(b) (West Supp. 1997) ("[A]n interlocutory or final judgment, decree, or order of the court of 3 judges in an action under subsection (a) holding this title or an amendment made by this title, or any provision thereof, unconstitutional shall be reviewable as a matter of right by direct appeal to the Supreme Court."). 
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Id. 

247. See 142 CONG. REC. S695 (daily ed. Feb. 1, 1996) (statement of Sen. Leahy) (questioning the constitutionality of regulating speech on Internet where similar speech has been protected by courts on consistent basis when communicated through other mediums); Note, supra note 237, at 1063 (pointing out that political editorial is still political editorial whether printed in newspaper, broadcast on television, downloaded to computer, or faxed over phone line, and arguing that "[t]he Court should ground its analysis in essential First Amendment interests and draw upon salient technological characteristics only as the factual background against which the real First Amendment concerns must be applied"); cf. Mike Godwin, The Difference Between Obscenity and Indecency (visited Nov. 15, 1997) 

Mike_Godwin/obscenity_and_indecency_godwin.excerpt> (noting that if banning on-line indecency was constitutional, the expression of many things that could be said through writing or public speaking would be criminal if expressed on the Internet). 

248. Holmes did acknowledge, however, that speech which created a clear and present danger was not protected by the First Amendment. See supra note 30 and accompanying text (discussing Holmes' opinion in Schenck v. United States, 24 U.S. 47, 52 (1919)). 

249. See supra notes 16-21 and accompanying text (explaining marketplace of ideas theory of First Amendment). 
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