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INTRODUCTION

From 1937 to 1995, federalism was part of a "Constitution in exile."1 Except for the brief interlude of the National League of Cities doctrine2 -- which, like Napoleon's ill-fated return from Elba, met with crushing defeat3 -- the post-New Deal Supreme Court has been almost completely unwilling to enforce constitutional limits on national power vis-?vis the states.4 The reason, by all accounts, has much to do with federalism's historic link to other aspects of our expatriate [*pg 76] constitution -- e.g., economic substantive due process, legislative nondelegation -- which were banished for their collusion against the New Deal. 

The revival of federalism as a constitutional force in 1995 with the Supreme Court's decision in United States v. Lopez5 has spurred renewed efforts to link "states' rights" to the discredited aspects of the Court's pre-New Deal jurisprudence. Dissenting in Lopez, for example, Justice David Souter emphatically tied the Court's aggressive enforcement of Commerce Clause limits on federal power to the economic substantive due process of Lochner v. New York:6 

The fulcrums of judicial review in [economic substantive due process] cases were the notions of liberty and property characteristic of laissez-faire economics, whereas the Commerce Clause cases turned on what was ostensibly a structural limit of federal power, but under each conception of judicial review the Court's character for the first third of the century showed itself in exacting judicial scrutiny of a legislature's choice of economic ends and of the legislative means selected to reach them.7

Viewed in this light, the Lopez Court's holding that Congress had exceeded the limits of its commerce power entailed "a backward glance at both the old pitfalls" of the Lochner era.8 Nor is Justice Souter the only critic of Lopez and similar cases to ask whether the Rehnquist Court's revival of enforceable federalism limits on national power "portend[s] a return to the untenable jurisprudence from which the Court extricated itself almost 60 years ago."9 

[*pg 77] 

In this Article, we seek to respond to these concerns by asking whether federalism and economic substantive due process really belonged in constitutional exile together in the first place. The Supreme Court has not, of course, taken the Lochner experience as a cue to abandon the power of judicial review altogether. Instead, the Court simply has shifted its most searching judicial scrutiny from one class of cases, generally involving state and federal regulation of economic life, to others, involving free speech, personal privacy, and racial and gender equality.10 This shift is frequently described as "a double standard of judicial attitude, whereby governmental economic experimentation is accorded all but carte blanche by the courts, but alleged violations of individual civil rights are given meticulous judicial attention."11 

The very idea of double standards is problematic. As our colleague Douglas Laycock aptly insists, "we should take the whole Constitution seriously. We cannot legitimately pick and choose the clauses we want enforced."12 Without losing sight of this point, we mostly will set it aside for purposes of this Article.13 The fact is that for much of the last century, the Supreme Court, with widespread academic support, has behaved as if "constitutional provisions are like the animals in George Orwell's barnyard: some are considerably [*pg 78] more equal than others."14 What we want to explore in this Article is why the Constitution's principles of federalism have been grouped with the goats rather than the sheep. 

The question, in other words, is whether federalism belongs on the judicial desuetude side of the Court's double standard. The double standard was developed for three distinct sets of reasons: concerns about the institutional competence of courts to answer the sort of questions raised by economic substantive due process and similar doctrines; views about the necessity of judicial review in certain areas in contrast to relying on political safeguards for protection of some constitutional values; and widely held attitudes about the relative importance of personal or cultural liberties vis-?vis economic ones. We contend that none of these criteria favors judicial nonenforcement of federalism limitations on national power. There is no reason to think, for example, that judges are less competent to develop workable doctrinal rules of federalism than they are with respect to, say, the right to privacy. Nor is it obvious that political safeguards provide adequate protection for federalism but inadequate protection for individual rights. Finally, we reject the notion that federalism limits should be regarded as less important than personal rights; indeed, the very reason for having the former is to protect the latter. Whether other portions of the Constitution ought to remain in exile -- and we take no position on that question here -- the federalism provisions should not.15 
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One problem with framing our argument in terms of the double standard that arose after 1937 is that the content of that standard remains obscure. Part I of this Article thus attempts to pin down the precise content of that standard and to uncover the most plausible justifications for it. Part II addresses the double standard's competence rationale, concluding that judges face similar difficulties in all areas where the constitutional text provides little precise guidance. The fact that federalism is one of these areas -- like the right to privacy or even free speech -- does not justify the abdication of judicial responsibility for enforcing limits on national power vis-?vis the states any more than it would justify a refusal to enforce these other rights. The competence criterion may, however, provide some guidance concerning how the articulation of federalism doctrine ought to proceed. 

In Part III we turn to the necessity rationale. Although this Article is not the place to resolve the general debate concerning the "political safeguards of federalism,"16 we argue that that theory offers neither an accurate account of the double standard's distinction between what is enforced and what is not, nor adequate protection for the states within our constitutional system. Finally, Part IV argues that federalism concerns are intimately connected to the sort of individual rights that receive vigorous protection under the double standard. Any perceived opposition between individual rights and states' rights is a product of contingent historical facts of questionable current relevance. Indeed, recent history is replete with examples in which state autonomy is not a barrier to, and is in fact essential for, the mainte- [*pg 80] nance of individual liberty. Interestingly, state autonomy also may be an important means of preserving the governmental regulatory discretion in economic matters that is likewise permitted under the double standard. 

I. CHOOSING THE EXILES: 1937 AND THE DOUBLE STANDARD

Although most constitutional law aficionados would agree that there is a double standard in the post-1937 case law,17 that consensus might evaporate when one asks the next logical question: a double standard between what and what? In this Part, we seek to define the areas in which the Court continues to engage in active judicial review and those in which it practices near-total deference to political decisionmakers. To chart this divide is, in essence, to identify which aspects of the Constitution are currently in exile and which aspects are not. We then seek the justifications for this divide as a guide for determining on which side of the divide federalism should fall. 

A. A Double Standard Between What and What?

The double standard's locus classicus is Justice Stone's famous footnote four in Carolene Products,18 which contains at least three different ways of framing the divide as well as some justifications for it. Justice Stone first articulated a general rule of judicial deference to legislative judgments -- a "presumption of constitutionality" whereby "regulatory legislation affecting ordinary commercial transactions is not to be pronounced unconstitutional unless in the light of the facts made known or generally assumed, it is of such a character as to preclude the assumption that it rests upon some rational basis within the knowledge and experience of the legislators."19 This presumption turned out to be powerful indeed, and more recent articulations of [*pg 81] this rational basis standard continue to frame it as a test that the government generally cannot fail.20 

Justice Stone's celebrated footnote allowed, however, that such deference might not be appropriate in other kinds of cases. The footnote's first paragraph suggested a textual distinction between enumerated and unenumerated rights: 

There may be narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten amendments, which are deemed equally specific when held to be embraced within the Fourteenth.21

Commentators have since embraced this rationale for the Court's willingness to enforce some constitutional values but not others. Henry Abraham, for example, notes that "[t]he economic-proprietarian safeguards of the Bill [of Rights] are couched in the most general of terms" while "the language governing what we commonly regard as our basic human freedoms is not only explicit, it is categorical!"22 

The appeal of this textual distinction seems superficial at best. As Professor Abraham acknowledges, the "categorical" language of the First Amendment has not led us to adopt the absolutist position of Justice Hugo Black.23 The wondrous complexity of free speech doctrine -- endless distinctions between "commercial" and "political" speech, or among "viewpoint-based," "content-based," and "time, place, and manner" restrictions -- is no more derivable from the text of the First Amendment than "freedom of contract" is derivable from the text of the Due Process Clause.24 More importantly, the Constitution contains protections for economic rights which are no less ex- [*pg 82] plicit than the strictures of the Bill of Rights. The textually explicit nature of the Contract Clause, for example, has not saved that provision from exile.25 And of course the Court aggressively has protected areas of noneconomic due process that are every bit as textually suspect as the repudiated doctrine of Lochner v. New York.26 

Perhaps Justice Stone's passage should be read not so much as emphasizing textual specificity per se, but rather the particular kind of textual provision at issue. That would suggest a distinction between individual rights -- to which Stone primarily seemed to refer27 -- and the Constitution's structural provisions. Jesse Choper, for example, urges that the Court should conserve its political capital for individual rights cases by treating structural issues of federalism or separation of powers as nonjusticiable.28 Whatever the normative merits of such a proposal, it does not track the Court's actual decisions. Lochner itself, after all, purported to protect an individual right to freedom of contract,29 and the Court's continuing willingness to adjudicate separation of powers issues belies any general abandonment of structural imperatives.30 
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The Carolene footnote mentioned two additional bases for more searching judicial review: 

It is unnecessary to consider now whether legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny under the general prohibitions of the Fourteenth Amendment than are most other types of legislation. . . .

Nor need we inquire . . . whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry.31

Taken together, these two paragraphs express a central concern with maintaining the accountability of the political process and correcting for distortions within that process that may disadvantage particular groups. That concern forms the basis of John Hart Ely's famous "representation reinforcement" theory of judicial review.32 But the Court's decisions frequently fail to track the divide that such a theory would suggest. Decisions like Griswold v. Connecticut,33 Roe v. Wade,34 and United States v. Virginia35 involve aggressive judicial review on behalf of interests that are well represented within contemporary political processes;36 perhaps even more striking, cases like Board of Education of Kiryas Joel Village School District v. Grumet37 and Boy Scouts of America v. Dale38 have struck down majority attempts to benefit particular minority groups. And in many cases, the Court has been reluc- [*pg 84] tant to protect minorities from economic or social legislation that imposes disproportionate burdens on members of minority groups.39 Like Dean Choper's theory, Dean Ely's view has had more force as a normative position than as a description of the way the double standard actually has evolved. 

Perhaps the double standard simply separates economic regulation from all other sorts of government action.40 Certainly this seems to have been the basic aim of the judicial revolution of 1937 -- that is, to facilitate and legitimate the government's expanded regulatory authority over the economy embodied in the New Deal. But even here there are problems. Judicial review of state economic legislation under the dormant Commerce Clause, for example, has continued to be considerably more aggressive than the Court's modern treatment of economic substantive due process.41 And the gradually expanding protection of commercial speech similarly has required more searching judicial review of economic regulation than conventional views of the double standard would prescribe.42 These two lines of cases reflect the fact that economic regulation may affect constitutional values -- [*pg 85] e.g., national unity, individual autonomy -- with an importance transcending the economic sphere.43 

These observations suggest that the double standard may not be reducible to a single coherent formulation and that it may derive more from history than from principle. Robert McCloskey, for example, speculates that the double standard "was never really thought through. It seems to have been a kind of reflex, arising out of indignation against the excesses of the Old Court, and resting on the vague, uncritical idea that 'personal rights' are 'O.K.' but economic rights are 'Not O.K.'"44 To the extent that the Court's differential enforcement of various constitutional provisions is historically contingent, we suggest that historical circumstances no longer support -- if they ever did -- placing federalism in the "do not enforce" category. 

Despite the difficulty of arriving at a coherent definition of the double standard, courts and commentators have attempted to justify it in principle, and these justifications are useful tools for thinking about whether federalism should remain in constitutional exile. We consider some of those justifications in the next Section. 

B. Justifying the Double Standard

The most important justifications for a judicial double standard arise out of several of the different formulations of that standard that we explored in the previous Section. One such justification emphasizes institutional concerns about judicial competence to second-guess legislative judgments in particular areas.45 Justice Stone's reference to the specific provisions of the Bill of Rights, for example, reflects the fact that judges are generally more comfortable overriding majoritarian choices if they have a relatively determinate text in which to ground their decisions. The abandonment of Lochner's freedom of [*pg 86] contract and related doctrines, on the other hand, is surely traceable (at least in part) to the obverse concern -- that is, that the judicially crafted standards under those doctrines were so indeterminate as to invite policy judgments the Court had neither the expertise nor the popular mandate to make.46 

A second set of justifications, implicit in the second and third aspects of the Carolene Products footnote, relate to the perceived necessity of judicial review in particular areas. Many, if not most, discussions of judicial review in the twentieth century have perceived judicial override of actions by the political branches as an exceptional act requiring special justification.47 That justification is lacking -- so the argument goes -- when the political branches can be counted upon to protect the constitutional values at stake even in the absence of judicial intervention.48 Justice Stone thus advocated deferential review where the government neither had sought to constrain free political debate nor had isolated politically powerless minorities;49 others, however, have expanded the case for deference to those aspects of the structural constitution -- particularly federalism and separation of powers -- where particular institutions have political means of fending off invasions of their authority.50 

The final set of justifications seeks to identify a set of preferred rights entitled to special judicial protection on normative grounds. On this view, economic substantive due process and states' rights simply are not as attractive normatively as the rights that the judiciary has been willing to enforce aggressively since 1937. Such arguments generally emphasize the centrality of free speech, personal privacy, or racial equality to the autonomy and dignity of individual human beings or some other normative theory of justice.51 

As we indicated in the preceding Section, neither we nor the courts have a settled definition of the double standard, and these jus- [*pg 87] tifications tend to map rather imperfectly onto any of the likely candidates. Nonetheless, these three sets of arguments provide a framework for evaluating whether, in a world of double standards, federalism belongs in the category of judicial nonenforcement. The conventional wisdom for over fifty years has been that it does. That consensus, however, has been asserted more frequently than examined. In the next three Parts, we argue that none of these conventional arguments provides a persuasive basis for distinguishing federalism from the constitutional values that the federal judiciary has proven willing to enforce. 

II. THE COMPETENCE PROBLEM

The Court's abandonment of many aspects of federalism after 193752 -- in particular, the Court's refusal to enforce substantive limits on the scope of Congress's commerce power -- is often justified in terms of institutional concerns about judicial competence. Dissenting in United States v. Morrison,53 for example, Justice Souter direly warned of "the portent of incoherence" concerning any attempt to develop meaningful doctrinal limits on the commerce power.54 In a separate dissent, Justice Breyer invoked "the difficulty of finding a workable judicial Commerce Clause touchstone -- a set of comprehensible interpretive rules that courts might use to impose some meaningful limit, but not too great a limit, upon the scope of the legislative authority that the Commerce Clause delegates to Congress."55 

These arguments draw their persuasive power from an extended history of judicial efforts to define and monitor exclusive spheres of state and federal regulatory authority.56 Certainly the graveyard of failed distinctions that these efforts left behind -- "commerce" versus "police" regulation,57 "inherently national" versus "inherently local" [*pg 88] matters,58 "manufacturing" or "mining" versus "commerce,"59 "direct" versus "indirect" effects60 -- does not speak well for the judicial ability to develop doctrinal limits on national power that are at once meaningful and workable. But the question is not whether a revival of these failed doctrines would be a good thing; as one of us has argued at length elsewhere, the Court's modern federalism decisions for the most part make no attempt to reinvigorate the discredited doctrines of "dual federalism."61 Rather, the issue for the present day is whether the Court is somehow institutionally incapable of fashioning new rules that would constrain Congress while at the same time constraining the courts.62 

In answering that question, it is instructive to look to the present fate of dual federalism's pre-1937 partner in crime: substantive due process. Certainly similar charges of institutional incapacity were made about Lochner and its progeny; critics have argued that doctrinal formulae like "freedom of contract" were insufficiently constraining to prevent the judges from simply enforcing their own policy preferences for laissez-faire economics.63 And yet, the Court has rehabilitated substantive due process in more recent years and used it to strike down a relatively wide range of social legislation.64 Critics of these more recent decisions have not hesitated to cry "Lochner!" or to doubt the institutional competence of the courts to render these [*pg 89] judgments.65 And yet a fairly consistent majority of the Court -- including, frequently, those Justices most incensed about the illegitimacy of judicial review in the federalism area66 -- generally has rejected judicial competence concerns when due process rights affecting personal autonomy are at stake. We begin this Part by assuming that the Court's reasons for rejecting competence concerns in substantive due process cases have merit; we then ask whether those reasons might also apply in federalism cases. 

A. Judicial Competence to Enforce Substantive Due Process: Justice Souter's Glucksberg Concurrence

The most articulate recent defense of judicial capacity to formulate a workable doctrine in the area of noneconomic substantive due process is Justice Souter's concurrence in Washington v. Glucksberg.67 Glucksberg rejected a claim that Washington's ban on physician-assisted suicide violated a personal "right to die" grounded in the Due Process Clause.68 Although Justice Souter concurred in that judgment, he wrote an extended opinion defending the general principle of noneconomic substantive due process and exploring the circumstances in which courts ought to use such a theory to invalidate legislation restricting personal rights. While acknowledging the "breadth and indeterminacy of the 'due process' serving as the claim's textual basis," Justice Souter insisted that "[t]he persistence of sub- [*pg 90] stantive due process in our cases points to the legitimacy" of the overall enterprise.69 

Justice Souter's defense of substantive due process in Glucksberg, which drew heavily on Justice Harlan's seminal dissent in Poe v. Ullman,70 emphasized three major points. First, he argued that the "enduring tradition" of substantive due process review is "nothing more than what is required by the judicial authority and obligation to construe constitutional text and review legislation for conformity to that text."71 To be sure, Justice Souter also emphasized concerns about "which institution, a legislature or a court, is relatively more competent to deal with an emerging issue as to which facts currently unknown could be dispositive."72 He acknowledged, however, that "[s]ometimes a court may be bound to act regardless of the institutional preferability of the political branches as forums for addressing constitutional claims."73 And nothing in Justice Souter's discussion of comparative institutional competence suggests that a court would ever be justified in abandoning the enforcement of particular constitutional principles altogether, without regard for the circumstances of individual cases.74 

Second, Justice Souter echoed Justice Harlan's recognition that in performing the judicial function in substantive due process cases, there is no escape from the exercise of "reasoned judgment."75 "If the supplying of content to this Constitutional concept has of necessity been a rational process," Justice Harlan had written, "it certainly has not been one where judges have felt free to roam where unguided speculation might take them."76 He acknowledged, however, that "[n]o formula could serve as a substitute, in this area, for judgment [*pg 91] and restraint."77 The inability of judges to define analytically clean categories -- to construct a perfectly consistent and coherent set of bright-line rules for all cases -- thus does not justify abdication of the responsibility of judicial review. 

Third, Justice Souter argued that the appropriate model for judicial development of legitimate and workable substantive due process doctrine is the common law method:78 

[T]he usual thinking of the common law is suspicious of the all-or-nothing analysis that tends to produce legal petrification instead of an evolving boundary between the domains of old principles. Common-law method tends to pay respect instead to detail, seeking to understand old principles afresh by new examples and new counterexamples. The "tradition is a living thing," . . . albeit one that moves by moderate steps carefully taken.79

Under this common law method, workable doctrine emerges over time through the accumulation of individual decisions, even if the court cannot define a comprehensive test a priori.80 

Justice Souter's Glucksberg concurrence characterized the pre-1937 due process cases as "offer[ing] a substantive interpretation of 'liberty,' that in the aftermath of the so-called Lochner era has been scaled back in some respects, but expanded in others, and never repudiated in principle."81 One can construct an equally valid claim by substituting "conception of federalism" for "substantive interpretation of 'liberty'" in that sentence. Like West Coast Hotel82 in the sub- [*pg 92] stantive due process area, Jones & Laughlin83 did not alter the basic Commerce Clause analysis found in the pre-1937 case law; instead, the Court retained the principle of limited federal power and scaled back its application. The more emphatic affirmations of federal power that followed, particularly Wickard84 and Darby,85 likewise retained a commitment to federalism backed up by at least some threat of judicial enforcement. 

Even Garcia86 -- which arguably marks the nadir of post-1937 federalism case law and was good law on the relevant point for an even shorter time than National League of Cities87 -- never repudiated federalism in principle.88 "What has proved problematic," Justice Blackmun recognized, "is not the perception that the Constitution's federal structure imposes limitations on the Commerce Clause, but rather the nature and content of those limitations."89 As we explain,90 the Garcia Court rejected one particular approach to federalism doctrine -- the attempt "to articulate affirmative limits on the Commerce Clause power in terms of core governmental functions and fundamental attributes of state sovereignty"91 -- without attempting "to identify or [*pg 93] define what affirmative limits the constitutional structure might impose on federal action affecting the States."92 Indeed, as with Justice Souter's characterization of the substantive due process cases, the Garcia Court even "expanded" its commitment to federalism in other ways by providing a theoretical basis for useful principles of "process federalism."93 

That is what makes the claim of the current Court's nationalist Justices -- that "the Constitution remits [federalism issues] to politics"94 -- so extraordinary. And it is particularly ironic to hear this claim defended on judicial competence grounds by precisely those Justices who have made the most persuasive case for judicial creativity in the area of substantive due process.95 We think that those Justices were right the first time: the courts have a responsibility to exer- [*pg 94] cise "reasoned judgment"96 even when bright-line rules are not available to enforce particular constitutional principles, and the common law method affords an opportunity for creative development of workable doctrine through "moderate steps carefully taken."97 We develop this argument in the next Section. 

B. Federalism and Judicial Competence

Both the obligation and ability of the courts to enforce the constitutional balance between the nation and the states become clear when we apply Justice Souter's Glucksberg analysis in the federalism context.98 The textual basis for principles of federalism in the Constitution is surely stronger than the textual basis for substantive due process.99 And the tradition of judicial enforcement of federalism, like that of substantive due process recounted in Glucksberg, is longstanding and persistent.100 It also seems obvious that when Justice [*pg 95] Souter speaks of "the judicial authority and obligation to construe constitutional text and review legislation for conformity to that text,"101 he is not suggesting that the text must speak particularly clearly -- that is, that the judicial authority and obligation to enforce arise only for those principles enshrined in highly determinate language. Substantive due process, after all, hardly fits that category.102 If one is convinced that the Constitution embodies any binding principles of federalism at all103 -- a battle which must be fought elsewhere but which seems fairly lopsided to us -- then enforcing them is part of the Justices' job description. 

That judicial obligation, as Justice Souter's second point in Glucksberg appreciated, is not limited to "easy cases."104 The fundamental rights protected by substantive due process are hardly self-defining, and yet the Court has committed itself to the gradual elaboration of workable doctrine in this area. One finds a similar commitment throughout the sphere of post-1937 "preferred rights": are we [*pg 96] really prepared to say, for example, that the reason courts enforce the Free Speech Clause with such extraordinary vigor is that the judicially developed rules and categories in this area are so intrinsically workable and analytically clean? Nor has the difficulty of formulating workable rules deterred the federal courts from enforcing the side of federalism doctrine that limits state power, despite the fact that the incoherence of dormant Commerce Clause doctrine has been an open scandal for generations.105 

In each of these areas -- and indeed throughout constitutional law -- the perceived importance of the constitutional principle at stake has led the judiciary to develop elaborate doctrinal structures through "reasoned judgment," even though the proper shape of those structures does not jump off the face of the constitutional text and even though the doctrine has required constant elaboration, adaptation, and even revision over time. To foreclose judicial review in all areas that challenge the institutional capacities of courts, as Professor McCloskey points out, "would be to abandon judicial review in most of the fields where it is now exercised."106 Justice O'Connor thus recognized, in a recent speech on federalism, that "[w]hile reasonable minds may differ as to where those lines [between federal and state authority] are, line-drawing is the essence of law. The difficulty of the task is no cause to shrink from it."107 

A frank appraisal of the pervasive line-drawing problems throughout constitutional law suggests that the double standard must be defended -- if it can be defended -- on grounds other than judicial [*pg 97] competence.108 Justice Souter's discussion in Glucksberg not only highlights the inescapable need for "reasoned judgment," but also points the way as to how such judgment should proceed. The Court never has articulated a comprehensive theory of substantive due process; instead, the doctrinal development in that area has been an incremental process of inclusion and exclusion.109 Justice Harlan's argument in Poe that the right to use contraceptives can be derived from the intersection of two lines of precedent -- cases recognizing the sanctity of the marital relationship and cases recognizing a privacy interest in one's home -- typifies this process.110 

So, too, there is no reason to believe that a workable doctrine cannot emerge from the Court's recent efforts to define the limits of the federal commerce power. The Court's decisions in Lopez and Morrison, for example, represent a significant refinement of the pre-1937 law in that they accept the principle of an integrated national market; rather than attempting to distinguish intra- from inter-state commerce, the Court's more recent decisions simply draw a line between what is "commercial" and what is not.111 The Court's refusal to [*pg 98] frame this distinction in a categorical way,112 on the other hand, represents a recognition that further doctrinal refinement may be necessary. To the extent that this development traces an "unsteady path,"113 that unsteadiness simply reflects the nature of common law incrementalism rather than the illegitimacy of the enterprise.114 

The current Court's ongoing effort to develop workable federalism doctrines need not be inconsistent with the Garcia majority's rejection of one particular approach to the problem. Indeed, Justice Blackmun's opinion for the Garcia majority acknowledged that "[m]any constitutional standards involve 'undoubte[d] . . . gray areas,' . . . and . . . it normally might be fair to venture the assumption that case-by-case development would lead to a workable standard for determining whether a particular governmental function should be immune from federal regulation under the Commerce Clause."115 The Court rejected this sort of common law development only because of particular difficulties with National League of Cities' "traditional governmental functions" test.116 One of us has argued elsewhere that federalism doctrine should generally avoid this sort of "traditional functions" test.117 That hardly establishes, however, that the judiciary lacks competence to engage in any sort of federalism review. 

The problem is that the Garcia majority seemed to embrace a false dichotomy between a search for "elusive[] . . . objective criteria for 'fundamental' elements of state sovereignty,"118 on the one hand, and complete reliance on the political process on the other. A variety [*pg 99] of commentators on both sides of current federalism debates agree that these are not the only two options. Larry Kramer, for example, observes that "just because it's no longer possible to maintain a fixed domain of exclusive state jurisdiction it's not necessarily impossible to maintain a fluid one."119 It is as if the Court had said, with respect to substantive due process, that the difficulty of identifying fundamental individual rights of personal autonomy requires the rejection of any sort of substantive due process review by courts.120 

It is an obvious enough response to current criticisms of the Court's federalism doctrine to say, "Well, it is not any worse than substantive due process." Part of our intention in this Article is to underscore that response: critics of the Rehnquist Court's new federalism cases have a serious obligation to explain why so many of them are willing to tolerate similar or even greater degrees of judicial adventurism in the area of substantive due process, despite nearly identical concerns about institutional competence. But Justice Souter's concurrence in Glucksberg is more important than that. Not only does it make clear that modern substantive due process doctrine shares virtually all of the important liabilities that nationalists tend to see in the Rehnquist Court's federalism cases, but it points the way toward how courts can overcome those liabilities in both contexts. Our essential point, then, is a positive one. By reaffirming both the responsibility of courts to work through difficult interpretive prob- [*pg 100] lems and the efficacy of reasoned judgment and common law development in doing so, the Glucksberg concurrence goes a long way toward overcoming the competence objection to modern federalism doctrine. If federalism is to be placed on the "do not resuscitate" side of the double standard, it must be on grounds other than institutional competence. 

C. Is the Judiciary Competent to Develop Double Standards of Judicial Review?

Our discussion so far has been consistent with the primary thrust of this Article, which takes the existence of a double standard as given and argues simply that federalism historically has been placed on the wrong side of it. Any discussion of double standards and judicial competence, however, cannot wholly avoid a more fundamental question: are judges competent to develop such a double standard in the first place? In our view, all of the difficulties involved in formulating workable substantive due process or federalism doctrine apply (in the worst way) to judicial attempts to articulate which constitutional principles should be enforced and which should not. 

The problem arises because the Constitution does not come with "do not enforce" labels attached to some of its provisions.121 As one of the leading critics of judicially enforced federalism has acknowledged, 

[there is] nothing in the language of the Constitution to distinguish questions of Congress's limits from any other question of constitutional law -- no reason on the face of the text to treat questions regarding the reach of federal power differently from questions regarding the reach of state power or separation of powers or the Bill of Rights.122

[*pg 101] 

In the absence of such guidance, confusion has reigned. As we demonstrated in Part I, the double standard was the law for nearly sixty years, and yet judges lack a settled definition or a well-accepted justification for it. This fact alone strongly suggests that judges should not attempt to declare certain parts of the Constitution "off limits" to judicial review. 

The problem goes deeper than that, however. As we have suggested, the root concern about judicial competence in areas of legal indeterminacy is not that the judges will not be able to figure out how to rule in individual cases; rather, it is that they will not be able to articulate reasons of sufficient power to persuade observers that their decisions are principled. As Martha Field explains, 

Whether the concept is one of state sovereignty or a right to contract, judges applying it in the absence of clear guidelines must resort to their own opinions concerning the worth of social and economic legislation -- an area in which they do not possess superior knowledge or institutional competence. Thus, the Court becomes vulnerable to a charge that it is acting as a superlegislature.123

Justice Souter made just such a charge in Morrison, arguing that "The Court's thinking betokens . . . a return . . . to something like the unsteady state of obscenity law . . . in which the failure to provide a workable definition left this Court to review each case ad hoc."124 This kind of "ad hoc review," he argued, "cannot preserve the distinction between the judicial and the legislative, and this Court, in any event, lacks the institutional capacity to maintain such a regime for very long."125 

Although Professor Field and Justice Souter level their charge at the Court's federalism jurisprudence, it is hard to see why it does not apply equally well to the open-ended individual rights jurisprudence they have embraced in other contexts.126 Institutional competence, in other words, cannot provide a determinate principle of inclusion and exclusion that guides the courts in deciding what parts of the Consti- [*pg 102] tution to enforce.127 Absent such a principle, the Court's double standard itself raises the same sort of concerns highlighted by Justice Souter and Professor Field. Without a principled basis for enforcing some constitutional principles but not others, the Court becomes vulnerable to the charge that it chooses "favored" principles based on the personal ideological, moral, or policy commitments of the Justices. One might say, in other words, that the Court has become not a "superlegislature," but a super-Constitutional Convention. 

The inference that the Justices are pursuing their own preferences becomes all the more compelling when one takes the likely institutional biases of the Justices into account. As Steven Calabresi points out, "the Justices and judges of the U.S. federal courts are national officers in every possible sense of that term."128 It is thus not surprising that "the Supreme Court's past record is one of ferocious scrutiny of state laws and general deference to national ones."129 Professor Calabresi thus argues -- convincingly, in our view -- that we are far more likely to see underenforcement of states' rights from the federal courts than overly aggressive judicial review.130 We do not see invalidation of two largely symbolic laws under the Commerce Clause131 (or two obscure ones under the anticommandeering doctrine)132 as significant evidence to the contrary.133 

[*pg 103] 

Concerns about the legitimacy of selective constitutional enforcement have sharply limited the Court's willingness to declare particular issues nonjusticiable. As Chief Justice Marshall observed long ago, "[w]e have no more right to decline the exercise of jurisdiction which is given, than to usurp that which is not given. The one or the other would be treason to the constitution."134 The power of judicial review, moreover, arises directly out of this obligation to decide the cases that arise within the Court's jurisdiction.135 This obligation is no doubt why Professor Wechsler, despite arguing against the need for extensive judicial review of federalism issues, was careful to add that "[t]his is not to say that the Court can decline to measure national enactments by the Constitution when it is called upon to face the question in the course of ordinary litigation; the supremacy clause governs there as well."136 And it is why Professor Van Alstyne properly views the Court's abdication of this responsibility in Garcia as a "piecemeal repeal of judicial review."137 

To be sure, the political question doctrine has long stood for the proposition that some constitutional issues are nonjusticiable despite [*pg 104] the fact that they fall within the jurisdiction of the federal courts.138 That doctrine indeed rests at least partly on the same kinds of concerns about judicial competence that we have been discussing; an issue may be nonjusticiable if a court finds "'a lack of judicially discoverable and manageable standards for resolving it.'"139 And yet, we see virtually no one arguing that federalism issues are nonjusticiable within the meaning of the political question doctrine.140 In fact, people of widely differing views on the merits of the federalism cases have been able to agree that the cases must be decided by courts on the merits.141 

We do not see political question arguments in federalism cases because the set of nonjusticiable issues under the political question doctrine is widely acknowledged to be very small. It has to be: if one were to take seriously the idea that judges should not decide constitutional issues in the absence of readily manageable standards, one [*pg 105] would end up throwing out most of constitutional law.142 What is puzzling, however, is why we still hear judicial competence arguments against any judicial review of federalism issues even after it is conceded that the political question doctrine does not apply. Whether or not it is possible to identify a small set of constitutional issues that are so indeterminate that judges ought not be empowered to decide them, surely we should not allow further discretion to enforce or not enforce outside that narrow realm. The political question doctrine, in other words, ought to exhaust the category of constitutional principles that the judiciary may refuse to enforce. 

To say that the judiciary may not decline to enforce federalism constraints on competence grounds is not, of course, to determine the appropriate rigor of judicial review. In any number of instances, courts have articulated deferential standards of review in response to concerns about the relative institutional competence of courts vis-?vis the political branches.143 But this problem of doctrinal design recurs throughout constitutional law, and the relevant considerations -- which surely include the necessity of judicial enforcement and the normative appeal of the relevant values, as well as the issue of judicial competence -- may play out differently in different situations even within the same general doctrinal context.144 We cannot address here [*pg 106] the broader question of how federalism doctrine should be designed. Our narrow point, rather, is that judicial competence concerns cannot justify a categorical distinction between federalism and other constitutional principles. 

III. THE NECESSITY PROBLEM

Even if judges face roughly equivalent difficulties in developing and enforcing federalism and substantive due process, one still might argue that the burden of judicial review should be shouldered only where it is absolutely necessary -- that is, where no alternative institutional safeguard exists to protect the constitutional value in question. This argument raises the second of the justifications for the double standard that we discussed previously: the claim that judicial review is necessary only in the category of "preferred rights," because "political safeguards" protect the remaining values without judicial intervention.145 

This claim long has been the centerpiece of the antifederalism position, both on the Court146 and in the academy.147 Despite its familiarity, however, the political safeguards argument involves some crucial ambiguities. We thus begin in Section A of this Part with an attempt to clarify the nature of the argument and the concerns that political safeguards ought to guard against. Section B discusses one set of concerns, involving the aggrandizement of national power at the expense of all the states. In Section C, we turn to a second -- and frequently overlooked -- set of concerns regarding the use of the national government as a tool by which some states aggrandize themselves at the expense of others. The inadequacy of political safeguards in guarding against both these "vertical" and "horizontal" concerns, [*pg 107] respectively, leads us to reject necessity as a justification for the double standard. Finally, in Section D, we demonstrate that a necessity rationale cannot explain the cases -- that is, that the political safeguards argument is available in any number of areas where judicial review is well accepted. 

A. What Are "Political Safeguards," and What Are They Guarding Against?

Although the Garcia Court justified its retreat from judicial enforcement of federalism partly in terms of judicial competence, it relied more fundamentally on the view that "the principal means chosen by the Framers to ensure the role of the States in the federal system lies in the structure of the Federal Government itself."148 Justice Blackmun went on to observe that 

The Framers thus gave the States a role in the selection both of the Executive and the Legislative Branches of the Federal Government. The States were vested with indirect influence over the House of Representatives and the Presidency by their control of electoral qualifications and their role in Presidential Elections. . . . They were given more direct influence in the Senate, where each State received equal representation and each Senator was to be selected by the legislature of his State.149

The existence of these safeguards led the majority to conclude that "[s]tate sovereign interests . . . are more properly protected by procedural safeguards inherent in the structure of the federal system than by judicially created limitations on federal power."150 

In its reasoning, the Garcia majority echoed that of Professor Herbert Wechsler, whom it cited.151 In his now-classic 1954 article, Wechsler observes that the Senate, in which all states are equally represented, "cannot fail to function as the guardian of state interests as such," and that "[f]ederalist considerations . . . play an important part even in the selection of the President."152 He therefore concluded that [*pg 108] "the Court is on weakest ground when it opposes its interpretation of the Constitution to that of Congress in the interests of the states, whose representatives control the legislative process and, by hypothesis, have broadly acquiesced in sanctioning the challenged Act of Congress."153 

Although the Garcia majority was willing to admit that "changes in the structure of the Federal Government . . . since 1789 . . . may work to alter the influence of the States in the federal political process,"154 it concluded that the political safeguards remained largely effectual. The Court cited, for example, federal legislation providing increasingly large financial grants to states and localities, as well as Congress's frequent willingness to exempt states and their political subdivisions from generally applicable regulatory regimes ranging from the Employee Retirement Income Security Act (ERISA) to the Federal Power Act.155 

It is important to be clear about what this political safeguards argument does and does not entail. We already have discussed why the difficulty of establishing workable doctrine in the federalism area should not be -- and generally is not argued to be -- sufficient to make federalism issues nonjusticiable under the political question doctrine.156 One might accept our argument, however, and still employ Professor Wechsler's analysis to invoke that doctrine under its "textual commitment" prong. One might claim, in other words, that the constitutional provisions establishing structural safeguards for state autonomy represent "a textually demonstrable constitutional commitment of the issue to a coordinate political department."157 But just as critics of federalism review generally have not argued that workable standards are so elusive in this area as to render the issues nonjusticiable, so, too, even those critics who believe federalism should be nonjusticiable have eschewed the idea of textual commitment. Dean Choper, for example, acknowledges that "[t]he clauses of the Constitution that allocate power between the national government [*pg 109] and the states," like the Guarantee Clause or the amendment procedures in Article V, "no more obviously concern matters 'committed by the Constitution to another branch of government' than do most other clauses of the Constitution that have been traditionally subject to judicial interpretation."158 Instead, Dean Choper makes clear, his argument for a double standard of justiciability is grounded firmly in "functional considerations" concerning the necessity of judicial review.159 

The political safeguards claim, in other words, rests on prudential considerations rather than on constitutional command: we do not need judicial review of federalism issues because the political structure alone will keep the states safe. But safe from what? Here, it will help to distinguish between two different potential threats to state autonomy that often are conflated in the federalism debate. One sort of threat, which we term "vertical" aggrandizement, involves efforts by the federal government to increase its own power at the expense of the states. Such aggrandizement may occur, for example, when the federal government takes over regulatory functions traditionally exercised by the states,160 preempts sources of state revenue,161 or imposes regulatory burdens on state governments.162 The substantive preferences of the states in these situations are irrelevant to the issue of vertical encroachment. The states may be relatively united in opposing the federal initiative on the merits;163 they actually may favor the federal initiative or have adopted similar policies on their own;164 or different states may have different preferences altogether. The de- [*pg 110] fining characteristic is that the impetus for the expansion of federal power comes from the federal government or from interest groups operating at the federal level, and not from state governmental institutions or geographically based interests primarily concentrated at the state level. 

We term the second kind of threat to state autonomy "horizontal" aggrandizement, because its focus is on the differences among the states in their substantive policy preferences. Here the federal political process threatens state autonomy insofar as that process is the means by which a majority of states may impose their own policy preferences on a minority of states with different preferences. The federal political process therefore in certain circumstances may threaten the autonomy of only some states, while arguably enhancing the autonomy of other states. An example might be efforts by interests concentrated in more socially conservative parts of the country to formulate and enact a uniform definition of "marriage" at the federal level to undermine attempts in more liberal states to legalize gay unions.165 This sort of horizontal problem typically is overlooked in contemporary debates about federalism,166 but we think it raises a distinct and potentially more serious criticism of the efficacy of political safeguards than traditional critiques focusing exclusively on vertical issues.167 

Just as the Garcia majority articulated the definitive necessity argument for placing federalism on the "do not enforce" side of 1937's double standard, Justice Powell's dissent in the same case identified [*pg 111] two crucial problems with this position.168 First, Justice Powell questioned the efficacy of any political safeguards for federalism. Nothing in the Court's opinion, he pointed out, "explain[ed] how the States' role in the [federal] electoral process guarantees that particular exercises of the Commerce Clause power will not infringe on residual state sovereignty."169 Second, Justice Powell argued that the existence of political checks in the federalism context failed to distinguish federalism from other constitutional values -- individual rights170 and separation of powers171 -- that the Court had proven willing and able to enforce. The necessity problem, in other words, failed to distinguish federalism from "preferred rights" and other principles on the favored side of the double standard. 

Our analysis in the Sections that follow basically tracks the argument of Justice Powell's dissent. We first ask whether political safeguards are sufficiently effective to obviate the need for judicial review, dividing our analysis between vertical and horizontal issues in Sections B and C, respectively. We conclude that although political safeguards undoubtedly protect the states from some vertical threats, they are insufficiently reliable to operate without a robust role for judicial review; moreover, political safeguards do nothing to address the horizontal problem of federal "homogenization" of diverse state policy preferences, which imposes burdens on some states to the benefit of other states. Finally, Section D addresses Justice Powell's second point: that the Court has not hesitated to engage in searching judicial review in other areas -- such as individual rights and separation of [*pg 112] powers -- where equally plausible political safeguards arguments can be made. 

B. States Versus Nation: The Problem of Vertical Aggrandizement

Neither Professor Wechsler nor the Garcia majority distinguished between vertical and horizontal aspects of state sovereignty. Nonetheless, the focus of the discussion of each appears to have been the problem of vertical aggrandizement: that is, attempts by the federal government to expand its own power at the expense of the states as a whole. Such aggrandizement might be the result either of federal officials seeking to increase their own power at the expense of the states,172 or of successful lobbying by private interest groups whose influence is concentrated at the national level.173 The situation in Garcia is a good example of such vertical aggrandizement. Congress's extension of the Fair Labor Standards Act's wage and hour requirements to state governmental employers was an attempt by the federal government to impose regulatory burdens on state governmental institutions, thereby presumably expanding its own power at the expense of the states as a whole.174 And Professor Wechsler's analysis, on which the Garcia majority relied, tends to treat the states as a group with a single shared set of interests and a common enemy, without examining the role that federal lawmaking institutions might play in contests among states with different preferences on particular issues. 

The most obvious problem with the political safeguards Professor Wechsler and the Garcia majority describe -- even if we confine ourselves for the moment to the vertical problem -- is that practically no one really seems to believe in them anymore.175 Even Professor [*pg 113] Kramer, who believes that the political safeguards argument can be saved through re-tooling, concedes that "however convincing Wechsler's reasoning may have been in its original context, subsequent experience and later developments have robbed his analysis of much, if not all, of its force."176 The reasons this belief is outdated have been discussed at length elsewhere,177 and we recount them only briefly here. 

The first vertical safeguard Wechsler identifies is a national "mood," under which national action is "regarded as exceptional in our polity, an intrusion to be justified by some necessity, the special rather than the ordinary case."178 The effect of this "mood" was to place the "burden of persuasion on those favoring national intervention," so that federal law would remain "a largely interstitial product" with the balance of regulatory activity remaining with the states.179 This view, however, is widely conceded to be outdated.180 Moreover, as Professor Kramer observes, "The existence of the tradition Wechsler described is the fact to be explained, and cannot itself provide a source of solace to those concerned about unchecked federal growth."181 

When we turn from "mood" to government structure, Professor Wechsler's safeguards fare no better. His primary structural safeguards, the state-by-state allocation of electoral votes and congressional representation, do little to protect the interests of state governments as institutions from federal usurpation and encroachment.182 [*pg 114] The only constitutional institution that did promote the representation of state institutional interests, the selection of senators by state legislatures, is now gone.183 Today, if federal representatives (including the president as well as members of Congress) are responsive to state and local interests, those federal representatives may become competitors of the state and local politicians who represent the same constituents.184 According to the "economic theory of regulation," politicians obtain political support from constituents in exchange for providing beneficial regulation and government services.185 The implication is that political support tracks governmental authority, and any official seeking to maximize his own support would seek to maximize his own regulatory jurisdiction at the expense of other public officials seeking support from the same constituents.186 

The Gun-Free School Zones Act struck down in Lopez seems like a clear example. At the time Congress passed this law, more than forty states already had enacted prohibitions on the possession of guns in or near schools, and there was no evidence that these state laws were ineffective.187 Nor was there any evidence that the few states that had not yet enacted such a prohibition opposed the social policy involved. Thus, an entirely plausible explanation for the federal legislation is that members of Congress were seeking a share of [*pg 115] the credit for addressing this (uncontroversial) issue.188 In the words of one commentator: "[T]he Gun-Free School Zones Act was little more than a press release from Congress that it cared."189 

Acknowledging the inefficacy of traditional structures like state "representation" in Congress and the electoral college as vertical safeguards, Professor Wechsler's intellectual heirs have sought to identify alternative safeguards to take their place. Larry Kramer thus contends that "federalism in the United States has been safeguarded by a complex system of informal political institutions (of which political parties have historically been the most important)."190 According to Professor Kramer, political parties "protect[] the states by making national officials politically dependent upon state and local party organizations."191 

This may be true, at least to some extent. But Kramer's argument suffers from what seems to us a fairly substantial flaw:192 unlike the institutional safeguards upon which Wechsler relies, political parties are not part of the constitutional structure. The nature of the party system and its role in protecting federalism are thus necessarily fluid and contingent. In the past, changes in party organization -- for example, the adoption of presidential primaries in most states and the corresponding de-emphasis of the nominating convention -- have had massive and unanticipated effects on the structure and nature of our po- [*pg 116] litical parties.193 Alteration of the ways election campaigns are financed likewise might alter the nature and role of the parties.194 To abdicate judicial enforcement of the Constitution's federalism principles in favor of a mechanism as shifting and unstable as political parties would be to undermine the very idea of constitutionalism.195 

Stabilizing the political party system sufficiently to make it a reliable safeguard for constitutional values of federalism would require entrenching a particular conception of the party system through some form of judicial review. But this, it seems to us, would give the game away entirely. It would be to trade one form of judicial review which, though controversial, at least has some doctrine and precedent available to it, for another entirely open-ended judicial inquiry.196 Nothing would be gained in terms of textual legitimacy or judicial competence, and it is hard to imagine what other advantages would stem from a [*pg 117] world in which courts protected the political parties but not the states.197 

C. State Versus State: The Problem of Horizontal Aggrandizement

Even if the state-based apportionment of representation within the federal government did ensure that "the States as States" are protected against federal overreaching, this is only one facet of the problem. Most of the literature on political safeguards has focused solely on this vertical aspect of federalism,198 but the horizontal dimension is at least as important. The concern here is that in the absence of judicial review, some states will harness the federal lawmaking power to impose their policy preferences on other states to the former states' own advantage. Not only does the state-based allocation of congressional representation sometimes fail to protect minor- [*pg 118] ity states against this majoritarian use of the federal lawmaking power, it often facilitates it.199 

It is important to appreciate that arguments about horizontal threats to state autonomy presume that the Wechslerian political safeguards are sometimes effective vis-?vis some vertical aspects of federalism. That is, horizontal arguments rest on the assumption that federal institutions are sometimes responsive to the preferences and interests of state governments or (more often) of interest groups geographically concentrated in particular states.200 It is this very responsiveness that creates the problem: to the extent that Congress responds to the preferences of a majority of states, it may take action that encroaches on the autonomy of a minority of dissenting states. Such encroachment minimizes the benefits of federalism by creating a federally imposed homogenization of preferences. 

1. Incentives for Horizontal Aggrandizement. Why would some states seek to use federal power as an instrument for imposing their preferences on other states?201 We can think of at least three different, if not entirely discrete, scenarios in which such encroachment might occur. The first and simplest involves a situation in which people in some states simply do not approve of certain activities permitted in other states, even though the activity in the other states does not affect them directly. When Arizona, New Mexico, Oklahoma, and Utah entered the Union, for example, Congress required each, as a condition of admission, to include in its state constitution a provision stat- [*pg 119] ing that polygamy is "forever prohibited."202 As Justice Scalia has pointed out, this requirement amounted to an "effort by the majority of citizens to preserve its view of sexual morality . . . against the efforts of a geographically concentrated and politically powerful minority to undermine it."203 The preferences of polygamists in the new western states, however, did not "undermine" the marriage laws of the majority of states in any direct sense. Rather, the majority states seem to have acted out of a straightforward desire to impose their own moral code on others in the absence of a constitutional amendment reflecting a nationwide consensus on the issue. 

A second scenario involves an attempt by some states to capture a disproportionate share of federal monetary or regulatory largesse. Any conditional offer of federal funds, for example, is highly likely to make some states better off at the expense of other states.204 Such an offer implicitly divides the states into two groups: (1) states that already comply, or that without financial inducement would happily comply, with the funding condition, and for which the offer of federal money therefore poses no real choice; and (2) states that find the funding condition unattractive and therefore face the choice of foregoing the federal funds to avoid complying with the condition or submitting to undesirable federal regulation to receive the offered funds. One therefore would expect such conditional funding legislation to be enacted only if a (substantial) majority of states fall within the first group: that is, they already willingly comply with, or favor, the stated condition, and the conditional offer of funds is therefore no less attractive to them than a similar unconditional offer. For the states in the majority (and their congressional representatives), a vote in favor of the conditional grant is nearly always a vote to impose a [*pg 120] burden solely on other states. Whether a state that finds the funding condition unattractive (and is therefore in the minority) chooses to decline the offer of federal funds or to acquiesce in the stated condition, those states in the majority may well improve, and will only rarely worsen, their competitive position relative to that state.205 

An example will make the phenomenon more concrete. If most states already have set their minimum drinking age at twenty-one, for example, then those states should find it attractive to impose a drinking age condition on federal highway funds.206 Such a condition would bring about one of two possible results. Either outlier states with minimum drinking ages lower than twenty-one will comply with the condition, accepting the preferences held by the dominant majority, or they will forfeit whatever amount of highway funds are tied to the condition. The latter result, of course, would leave more funds available for those states in the majority. The ability to impose spending conditions thus presents states in the majority with a "no lose" proposition -- "no lose," that is, except to the extent that such measures undermine the autonomy of all states in the long run. 

A final scenario arises when states seek federal regulation to avoid externalities or other collective action problems associated with regulating a particular subject at the state level. Consider, for example, a not-so-hypothetical state of affairs under which a majority of the states wishes to discourage homosexual relationships. A solid majority of the citizens in each of these states may share this preference and support state laws making clear that gay partners are not entitled to family benefits, that gay couples cannot adopt children, and the like. Nonetheless, the leaders of these states may know that many private companies are more progressive on these issues and that the minority states that refuse to enact such anti-homosexual laws will have an advantage in attracting corporate facilities to their state. The states in the majority thus may seek to enact their anti-homosexual social preferences at the federal level. The primary goal here, unlike in the first scenario discussed above, need not be the imposition of the majority states' moral code on the remaining states or the preservation by the majority states' citizens of their view of sexual morality against the efforts of a politically powerful minority to undermine it. [*pg 121] Although the federal legislation that the majority states seek may have these effects, the states' primary motivation under this third scenario is to "level the playing field." Such anti-homosexual federal legislation will restrict the competition for residents and tax dollars that would otherwise exist among the states on this issue and will divest the minority states of any competitive gains afforded by their preference not to enact similar anti-homosexual legislation at the state level.207 

2. The Fugitive Slave Laws as Horizontal Aggrandizement. If the hypothetical example offered above sounds extraordinary or implausible, it may help to consider a historical example of federal law adopted at the behest of a politically powerful bloc of states in order to avoid collective action problems that plagued regulation at the state level. We have in mind the sordid history of the southern states' attempts to preserve their state-law slavery regimes by requiring free states to return escaped slaves to their masters. Under the Articles of Confederation, "the recapture of fugitive slaves who escaped from the state in which they owed labor or service to another state was a matter of comity among the states. The state to which a slave fled was free to emancipate her or to return her, as it saw fit."208 Southern states thus pressed at the Constitutional Convention for a provision that would solidify the right to recapture. This effort bore fruit in the Fugitive Slave Clause, which provides that "No Person held to Service or Labour in one State, under the Laws thereof, escaping into another, shall, in Consequence of any Law or Regulation therein, be discharged from such Service or Labour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be due."209 

[*pg 122] 

The Fugitive Slave Clause, like many federal laws, is designed to overcome a collective action problem. It is hard to maintain a regime of slavery when the victims of that regime can escape bondage by fleeing to nearby free states. Hence, as Justice Story explained in Prigg v. Pennsylvania, "the object of [the Fugitive Slave] clause was to secure to the citizens of the slaveholding states the complete right and title of ownership in their slaves, as property, in every state in the Union into which they might escape from the state where they were held in servitude."210 The slavery regime could not be maintained unless state laws making it difficult to recapture escaped slaves in free states were suppressed; hence, the Clause's "true design was to guard against the doctrines and principles prevalent in the non-slaveholding states, by preventing them from intermeddling with, or obstructing, or abolishing the rights of the owners of slaves."211 The Clause thus, as Robert Kaczorowski observes, "conferred on slaveowners a new constitutional property right enforceable under the authority of the national government, independent of the states, and the states were prohibited from interfering with this right."212 

[*pg 123] 

Southern states thus were able to impose a regime of strong recapture rights on the northern states in much the same way that our horizontal model envisions.213 When northern states attempted to mitigate this regime by creating due process protections for suspected escapees seized in their territory, the South procured a series of increasingly harsh federal statutes to implement the Clause;214 Prigg, for example, held that the Fugitive Slave Act of 1793 preempted Pennsylvania's "liberty law," which had required a more demanding evidentiary showing by slave hunters than did the federal Act.215 These federal statutes, moreover, imposed significant burdens on the citizens of free states. As Barbara Holden-Smith recounts, the federal fugitive slave laws' failure to provide meaningful due process encouraged the kidnapping of free black citizens of northern states so that they could be sold into slavery in the South.216 

The federal fugitive slave laws -- and the constitutional provision from which they sprung -- are characteristic examples of horizontal aggrandizement in that they defeated the option of exit which is normally a fundamental attribute of federalism.217 Not only did they make [*pg 124] escape from state-law slavery regimes in the South more difficult, they also tended to deprive free blacks of the benefits of antislavery regimes in the North by facilitating kidnappings in those states. We hasten to add, of course, that a regime of state-by-state diversity on the slavery question is morally -- and ultimately proved historically -- unacceptable.218 The fugitive slave laws remind us, however, that there are even worse things -- such as a uniform proslavery regime imposed on all states by the federal government.219 

3. "Good" Aggrandizement, "Bad" Aggrandizement, and the "Procedural" Safeguards of Federalism. The net result of the federal legislation in each of the scenarios discussed above is a reduction in the diversity among the fifty states in the package of taxes and services, including constitutional rights and other laws, that each offers its residents and potential residents. Some individuals (and corporations) may no longer find any state that provides a package (including the permissibility of polygamy, a minimum drinking age of eighteen, the availability of various family benefits for homosexual partners, or free soil laws) that suits their preferences, while other individuals and corporations may confront a surfeit of states offering a package (including prohibitions on polygamy, a minimum drinking age of twenty-one, laws restricting various family benefits to married couples of different genders, or fugitive slave laws) they find attractive. 

In many instances, this reduced diversity is likely to mean a decrease in aggregate social welfare, since the loss in welfare to those with the minority preference is unlikely to yield a comparable gain in welfare for those who favor it.220 But it is important to understand [*pg 125] that, although we have deliberately chosen unattractive (especially to liberals) examples for our initial exposition, we also could cite horizontal encroachments, both historical and hypothetical, that seem much more legitimate and appealing. The northern states' efforts to end slavery, for example, are surely an instance of our first type of scenario: the North did not attack slavery primarily in Virginia or Georgia or Alabama because it harmed citizens of Massachusetts or, due to some collective action problem, undermined Massachusetts's ability to enact an effective free soil regime in its own state. Rather, the North sought to impose its antislavery preferences on the South because its citizens firmly believed slavery was wrong and were unwilling to tolerate diversity on that point. 

Likewise, states sometimes may have a legitimate interest in having certain conditions imposed on federal funds offered to the states.221 If an outlier state is pursuing policies that tend to undermine the efficacy of moneys provided for a federal program, other states legitimately might object that the common federal funds are not being efficiently spent and impose a funding condition to redress the problem. A majority of states could insist, for example, that federal highway funding be reserved for those states that adhere to certain minimum safety standards in roadway design.222 

Finally, the need to overcome externalities and other collective action problems -- our third scenario -- is one of the classic justifica- [*pg 126] tions for federal action.223 We have tried to suggest that such federal action is not always a good thing, but there surely are many examples where it is beneficial.224 Two states sharing a border may have different preferences regarding the regulation of pollution; where smog from the more permissive state crosses the border, it is not obviously illegitimate for the more restrictive state to seek federal regulation that would eliminate the externality-producing disparity. Our point is simply that elimination of externalities is not intrinsically good; adoption of a uniform federal rule in such circumstances does not generally require only that the externality-producing state internalize the costs of those externalities, but also that the state conform to the regulatory preferences of the majority. That, as we saw in Prigg, is not always a good thing.225 

Telling the difference between good horizontal encroachments and bad ones will not always be an easy task. The important point for present purposes, however, is that we cannot necessarily expect the national political process to distinguish accurately between the two types.226 The traditional literature on federalism provides no reason to think that the aspects of the federal structure that usually are identified as guarding against vertical aggrandizement -- particularly the re- [*pg 127] sponsiveness of Congress and the president to interests concentrated at the state level -- will provide a bulwark against horizontal aggrandizement. Indeed, as one of us has explained at length elsewhere, those political safeguards are the very instruments of horizontal impositions.227 

This is not to say that the national political process raises no impediment at all to horizontal encroachments on the autonomy of individual states. Brad Clark recently rethought Professor Wechsler's argument by emphasizing the Constitution's demanding procedural requirements for the creation of federal law. "Each set of procedures," Professor Clark argues, "requires the participation and assent of multiple actors to adopt federal law. This creates the equivalent of a supermajority requirement and thus reinforces the burden of inertia against federal action, leaving states greater freedom to govern."228 Because they operate simply by making the creation of federal law difficult, these "procedural" safeguards of federalism ought to throw up roadblocks to horizontal as well as vertical forms of aggrandizement. 

We are inclined to agree with Professor Clark's view that the operation of these "procedural safeguards," combined with the traditional safeguards Professor Wechsler identifies, are likely to afford significant protections for state autonomy.229 We note, however, that Professor Clark does not appear to argue that reliance on procedural checks should be exclusive of substantive judicial review.230 Indeed, Professor Clark advocates judicial review in a multitude of contexts to maintain and reinforce the procedural safeguards he identifies; he applauds, for instance, the Court's searching judicial scrutiny of legisla- [*pg 128] tive self-delegation231 and even suggests a continuing role for the nondelegation doctrine.232 To be sure, these forms of judicial review traditionally have been thought to involve separation of powers, not federalism. But Professor Clark's central point -- that separation of powers is an aspect of federalism233 -- undermines the very idea of a double standard between the two issues. 

The types of judicial review upon which Professor Clark focuses, moreover, reinforce Justice O'Connor's broader vision of the judiciary as "a prudent umpire, who allows the contestants to play hard between the lines but takes swift and sure action when those lines are crossed."234 The central claim of political safeguards theorists is that the Constitution provides the various actors in the system with the power and opportunity to check one another politically. Those checks cannot operate effectively or indefinitely, however, if the basic rules of the system are not respected -- and those rules include principles such as the limited nature of federal legislative power.235 Substantive judicial review of federalism issues is necessary both to remind Congress of its own obligation to restrain itself236 and to catch any particularly egregious examples of federal overreaching that slip through the system's political and procedural checks. 

D. Political Safeguards and the Double Standard

A final problem with the political safeguards argument is its failure to explain the cases -- that is, the many instances in which courts [*pg 129] engage in judicial review despite the theoretical availability of political protections for the values in question. Justice Powell's Garcia dissent noted two prominent examples of this problem: courts review separation of powers issues, despite the fact that the president and Congress each have ample political means at their disposal to protect themselves against one another;237 and courts review individual rights issues, despite the fact that the whole point of our political processes is to represent individuals.238 Any argument that judges should refrain, for lack of necessity, from enforcing federalism must somehow explain why enforcement continues in these other areas. 

Take separation of powers first: one of the most glaring weaknesses of Justice Blackmun's opinion in Garcia was its failure to distinguish Buckley v. Valeo239 or Myers v. United States,240 two cases in which "a much stronger argument as to inherent structural protections could have been made."241 As Justice Powell noted in his dissent, prior to Garcia the Court had "never before abdicated responsibility for assessing the constitutionality of challenged action on the ground that affected parties theoretically are able to look out for their own interests through the electoral process."242 In both Buckley and Myers, "the President signed legislation that limited his authority with respect to certain appointments."243 Although, arguably, "'it was . . . no concern of [the] Court that the law violated the Constitution,'"244 the Court "nevertheless held the laws unconstitutional because they infringed on Presidential authority, the President's consent notwithstanding."245 

The aggressive judicial enforcement of separation of powers has continued since Garcia. Sometimes, the Court has purported merely to be implementing the uncompromising commands of determinate [*pg 130] constitutional text; in INS v. Chadha246 and Clinton v. New York,247 for example, the Court argued that the detailed lawmaking procedure set forth in Article I simply leaves no room for innovation. If these were the only cases, one might seek to draw a line by analogy between those federalism limitations that are explicitly set forth in constitutional text and those that are not.248 But these are not the only separation of powers cases; on other occasions, the Court has shown itself willing to conduct quite open-ended inquiries into whether a given structural innovation -- like the independent counsel statute249 or the Federal Sentencing Commission250 -- upsets the overall balance of separation of powers by either aggrandizing one branch or encroaching upon the turf of another.251 While these more "functionalist" inquiries tend to result in upholding the statutory innovation in question,252 they certainly engage in more searching review than contemporary opponents of federalism would sanction. 

To be fair, some proponents of the political safeguards argument have embraced Justice Powell's criticisms and (instead of upholding judicial enforcement in both contexts) have suggested that the courts should stop enforcing most separation of powers principles as well.253 The Court's failure to adopt such proposals reflects, in our view, the recognition that "political" safeguards work best when judicial review plays a supporting role by enforcing the basic rules of political competition. Garcia thus, in Professor Van Alstyne's words, "involve[d] a double counting of what are in fact merely pre-judicial and post-judicial 'safeguards' of the American constitutional plan, safeguards (such as they are) merely additional to, and not in substitution of, sub- [*pg 131] stantive judicial review."254 In any event, even the more consistent (and therefore radical) proponents of political safeguards have a difficult time embracing Justice Powell's second analogy. If the states' representation in Congress is sufficient to reject judicial review for federalism issues, Justice Powell pointed out, one might similarly argue that "because Congress is composed of individuals, individual rights guaranteed by the Bill of Rights are amply protected by the [federal] political process."255 

At first glance, the analogy seems more clever than persuasive. Of course the courts sit to protect the constitutional rights of individuals, because our unfortunate experience is that even a political majority committed to individual rights in the abstract may seek to suppress those rights in particular instances. The Federalist Congress that drafted the Bill of Rights, after all, also enacted the Alien and Sedition Acts.256 But it is possible to accommodate these concerns and still have a political safeguards argument against judicial review in a wide variety of individual rights cases. That is the thrust of John Hart Ely's position in Democracy and Distrust: courts should closely scrutinize governmental action bearing on individual rights if and only if the rights restricted are themselves integral to the political process (e.g., free speech and press) or the restrictions disadvantage politically powerless minorities.257 

As influential as Dean Ely's thesis has been, the courts do not really do that. Courts protect abortion and the use of contraceptives, even though solid political majorities support both practices.258 The [*pg 132] courts protect commercial speech259 and political campaign expenditures,260 even though the former has an attenuated relation to the political process and the latter actually may undermine it261 -- and in any event each has the support of powerful political interests. Further, the Supreme Court is edging toward placing discrimination against women on the same plane as discrimination against racial minorities,262 despite the fact that women are, politically speaking, a vigorously courted nonminority.263 

The courts have, then, rejected a political safeguards approach to individual rights despite the fact that they easily could come up with an intellectually coherent individual rights version of Professor Wechsler's argument.264 This should surprise no one; the Constitution is so full of redundant safeguards that the burden of persuasion on anyone proposing necessity as a criterion of judicial review ought to be very high.265 So, too, with federalism. As Justice O'Connor has observed, "both the 'political' and the 'judicial' safeguards of federalism reinforce the federal-state balance."266 
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In light of all this, the double standard's enduring appeal to critics of federalism probably has little to do with necessity. We cannot help but suspect that the reason for the disparity is that nationalists and liberals simply find most individual rights -- and especially the majoritarian ones like abortion -- normatively more attractive than states' rights.267 It seems likely, in other words, that the Garcia majority simply did not consider the preservation of a realm of autonomy for the states to be normatively attractive, and that it seized upon the political safeguards rationale (together with the institutional incompetence claims) as the most intellectually respectable means to that end. 

Even if we thought it was acceptable to read particular values out of the Constitution simply because popular opinion at a given point in history finds them normatively unattractive -- which we do not -- this reasoning still would be faulty. We address the normative argument for placing federalism in constitutional "exile" in the next Part. 

IV. THE NORMATIVE PROBLEM

At the end of the day, changing normative preferences may provide a more convincing descriptive explanation for the double standard than any principled distinctions among constitutional values. Economic rights like property and contract seem so, well, bourgeois today -- especially to typically left-of-center academics. So too with federalism. Edward Rubin and Malcolm Feeley, for instance, boldly assert that "there is no normative principle involved [in federalism] that is worthy of protection."268 

We doubt that these changed preferences provide a legitimate justification for ceasing to enforce particular aspects of the constitutional order. A constitution, after all, is supposed to place certain values off limits to alteration not only by populist sentiment but by intellectual fashion as well. If a particular principle is part of the Constitution, then there can be no legitimate justification for putting [*pg 134] it in "exile" other than a subsequent -- and fairly direct -- constitutional amendment.269 The current unpopularity of states' rights in the academy thus cannot itself justify the double standard of judicial review. 

We consider the normative argument for the double standard at some length here because we find the widespread conviction that states' rights are normatively unattractive somewhat puzzling. We think this conviction ultimately springs from some combination of four different sources. First, the significance of the term "states' rights" and its relation to traditional liberal appreciation for diversity frequently are not appreciated or understood. Second, the historical linkage of states' rights to slavery and segregation tends to obscure the fact that federalism is largely irrelevant to those issues under current constitutional law. Third, liberals seem to assume that a particular historical configuration of political forces -- i.e., Democratic party dominance of the federal government; more conservative regimes in the states -- will endure forever. And finally, most observers have overlooked the distinctive interaction between federalism, individual rights, and economic regulation in contemporary law. 

A. States' Rights, Individual Rights, and Diversity

A state's freedom from federal interference, like an individual's freedom from governmental restrictions on expression or private choices, is an essentially negative freedom. Just as Isaiah Berlin defined "negative freedom" for individuals as "the area in which a man can act unobstructed by others,"270 so too federalism seeks to create a space within which a local political community can make choices about how to govern itself without interference from the national [*pg 135] government. And just as negative freedoms do not prescribe what the individual shall do within this protected sphere of liberty, so too federalism does not dictate that the state government make any particular substantive choice within the range of options permitted it. 

We are cognizant, of course, of the danger of equating the rights of individuals and the rights of states. Indeed, we would be the first to concede that states' rights have no independent value; their worth derives entirely from their utility in enhancing the freedom and welfare of individuals. The question, however, is whether individual freedom can best be protected solely by assigning particular rights to individuals -- such as free speech or privacy -- or through a structure of institutional checks and balances, or through some combination of the two. The Framers of our Constitution, of course, began with a virtually exclusive emphasis on structural mechanisms,271 although they ultimately adopted a combination of the two approaches by ratifying a federal Bill of Rights. As Justice Kennedy recently observed, 

In recent years, perhaps, we have come to think of liberty as defined by that word in the Fifth and Fourteenth Amendments and as illuminated by the other provisions of the Bill of Rights. The conception of liberty embraced by the Framers was not so confined. They used the principles of separation of powers and federalism to secure liberty in the fundamental political sense of the term, quite in addition to the idea of freedom from intrusive governmental acts.272

At no time, moreover, did the Framers suggest that an exclusive reliance on enumeration of individual rights would provide sufficient protection for individual liberty. Indeed, as Thomas McAffee observes, the Ninth Amendment may have been included in the Bill of Rights precisely to head off such an interpretation.273 
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One crucial feature of a system of institutional checks and balances is that the various participants in the system have rights against one another -- that is, that each institution has certain trumps that it can exercise to protect its position against encroachments by other entities.274 No one is confused when we speak of Congress's "rights" vis-?vis the president or vice versa. No one thinks we are "anthropomorphizing" Congress by such language, or that any of these institutions exists for any purpose other than to protect the freedom and welfare of individual human beings.275 The point is simply that, to act as an effective check on executive power for the benefit of the people, Congress must have certain prerogatives that are enforceable as a matter of legal "right." So, too, with states' rights: if the states are to be an effective component of Madison's "double security" for individual liberty,276 then the states must have certain "rights" that the national government is bound to respect. 

1. How Federalism Protects Liberty. State autonomy ultimately exists to safeguard the liberty of individuals in at least three ways. First, it creates a set of intermediary institutions that exist as a buffer between the individual and the central government. State institutions are large, well established, and provide a rallying point for opposition to federal policies. As a result, they often will raise a far more serious obstacle to illiberal measures at the federal level than could individuals acting alone or even through private associations.277 Extensive political theory and social science literatures long have linked the decline of intermediary institutions such as churches, unions, and [*pg 137] families to the centralization and accumulation of government power.278 To the extent that state institutions play a role in filling this gap, they provide an important safeguard for individual liberty.279 

The role of the states in resisting the accumulation of power in Washington, D.C., sometimes is viewed as important only in implausible "worst case scenarios" involving the ascension of a dictator in Washington.280 Yet the states play a more prosaic checking role on a regular basis. An important element of political liberty is the openness of the system to changes in leadership, reform of government institutions, and changes in official policy. The states provide critical staging grounds for such movements; groups that are out of power at the national level nonetheless may develop political experience and support, as well as a successful record for their policies, in individual [*pg 138] states before competing for power at the national level. As Seth Kreimer points out, 

From Madison and Jefferson challenging the Alien and Sedition Acts in the legislatures of Kentucky and Virginia, to Ronald Reagan critiquing the Great Society in California, to Bill Clinton, in Arkansas, building a successful challenge to a sitting president, the existence of state-level alternatives to the nationally dominant political orthodoxy has made an electoral -- if not a military -- challenge to that orthodoxy more likely.281 

The threat of similar challenges from opponents with independent power bases in the states, moreover, gives national politicians an incentive to be responsive to popular opinion.282 

The second and third ways federalism protects liberty focus more directly on the individual. Most straightforwardly, the idea of limited and enumerated federal powers limits the intrusion of federal regulation on individual autonomy. According to Professor McAffee, "our familiarity with the modern judiciary's reliance upon specific textual rights provisions . . . against otherwise valid claims of legislative authority has blinded us to the fact that civil rights claims based on a lack of governmental authority are also 'individual rights' claims."283 The Court's decision in Lopez, for example, furthered individual liberty in a way that liberal partisans of the Warren Court ought to find familiar: the result of the decision was to invalidate a criminal conviction and let an individual out of jail.284 To be sure, a finding that a regulation exceeds Congress's powers generally will leave the subject matter open to state regulation;285 indeed, we will argue later on that the effect of much federal regulation is often to decrease the rigor of [*pg 139] state regulation, especially in the commercial area.286 This will not always be the case, however; in at least some instances, the recognition of limits on federal regulatory authority will increase the sphere of individual autonomy. 

The third and potentially most important sense in which federalism protects liberty is by fostering different legal regimes in different states. As one of us previously has demonstrated, federalism provides an additional level of freedom to individuals, beyond that provided by specific guarantees of individual rights, by conferring the freedom to choose from among various diverse regulatory regimes the one that best suits the individual's preferences.287 Professor Kreimer illustrates the wide variety of situations in which Americans have invoked this freedom: 

Mormons moved from Illinois to Utah, while African Americans migrated from the Jim Crow South. Rail travel and, later, automobiles and airplanes enabled residents of conservative states to escape constraints on divorce and remarriage. In the years before Roe v. Wade, women from states with restrictive abortion laws sought reproductive autonomy in more sympathetic jurisdictions. Today, the lesbian who finds herself in Utah, like the gun lover who lives in Washington, D.C., and the gambler in Pennsylvania, need only cross a state border to be free of constraining rules. These are liberties that come only with the variations in local norms made possible by federalism.288

As Professor Kreimer's examples demonstrate, this personal right of exit is a negative freedom in the sense that the right itself is indifferent in principle to the uses to which it is put. People may use it, in other words, for both attractive and unattractive purposes. This fact, however, hardly distinguishes federalism from other principles of liberty that the Court has been willing to enforce rigorously. 

2. Federalism, Diversity, and Liberal Political Theory. The liberal political tradition normally has not equated the appeal of negative freedom with the normative attractiveness of that for which the [*pg 140] individual chooses to use it.289 Instead, contemporary liberalism distinguishes "between the 'right' and the 'good' -- between a framework of basic rights and liberties, and the conceptions of the good that people may choose to pursue within the framework."290 The "right" in this framework is typically given priority to the "good"; John Rawls argues, for example, that "it is, in general, a good thing that individuals' conceptions of their good should differ in significant ways, whereas this is not so for conceptions of right."291 To extend Rawls's terminology to federalism, we would expect states to agree on a framework of rights ensuring their autonomy to make certain decisions ("the right"), but would expect states to differ on the social choices that they make within that framework ("the good"). In other words, freedom of choice generally will bring about diversity of outcomes. 

Federalism, however, generally has been deplored for the ends to which certain groups in our history have sought to use state autonomy.292 The modern issues on behalf of which states' rights arguments frequently are deployed do not arouse much pro-state sympathy. Sometimes the issues hearken all too clearly back to the Civil War era. The recent controversy over whether the Confederate flag should fly over the South Carolina Statehouse, for example, not surprisingly generated much editorial discussion of the historical relationship be- [*pg 141] tween states' rights and slavery.293 Other times defenders of states' rights find themselves opposing federal legislation with otherwise uncontroversial and attractive goals and, as a result, may seem to hold the opposing, normatively unattractive views. Thus, in recent years, the defenders of states' rights before the Supreme Court may have appeared, erroneously, to disfavor gun-free school zones,294 background checks for purchasers of fire arms,295 the imposition of civil sanctions on persons who commit violence against women,296 or privacy for personal data provided to obtain a driver's license.297 

This identification of federalism's intrinsic value with the ends to which it has sometimes been employed testifies to a double standard of another sort. Liberals, after all, enthusiastically embrace guarantees of many individual rights notwithstanding the fact that those rights often will protect individuals and activities they consider unattractive, even evil. In areas such as the freedom of expression guaranteed by the First Amendment, or the Fifth and Fourteenth Amendment rights of due process, liberals long have been eager to defend their enemies' rights in the name of a higher principle of broad applicability. Most famously, in 1977, the "liberal" American Civil Liberties Union defended the rights of uniformed neo-Nazis to march in [*pg 142] Skokie, Illinois, a city with a large Jewish population, including many Holocaust survivors.298 

Whether or not the underlying motivation is one of long-term self-interest ("there but for the grace of God go I"), the logic of sometimes protecting one's enemies in order to better protect one's own liberty is well understood by liberals in the context of individual rights. In the words of one ACLU official, "If the First Amendment required speech to be good or true or beautiful, who would decide? . . . We protect free speech for racists to protect it for ourselves."299 In the area of federalism, however, the analogous big picture is less often kept in sight, and it is not clear why. 

One reason may be that the associations of federalism with slavery and with the Old Court's assault on the New Deal are simply far more powerful than the association of the Free Speech Clause with repugnant but seemingly ineffectual speech.300 This would suggest that some sort of on-balance comparison is being made: the results of the judicial enforcement of federalism are more often detrimental to liberty than beneficial, while the results of the judicial enforcement of the Free Speech Clause show the opposite pattern. To be sure, we have not accompanied our account of how federalism enhances liberty by any such comparative judgment. Affirming Alfonso Lopez's freedom to carry a gun to school, for example, may (in the absence of a state law prohibiting the conduct) decrease liberty on balance by undermining the security of his classmates and interfering with their opportunity to obtain an education. Similarly, allowing state regulatory diversity on child labor may create a "race to the bottom" that makes it difficult for any state to enact arguably liberty-enhancing re- [*pg 143] strictions.301 We do not argue, in other words, that federalism always will enhance liberty. 

We doubt, however, that such on-balance judgments are generally made about the individual rights that courts routinely and rigorously enforce. No empirical study that we know of has compared the liberty costs of free speech enforcement -- to victims of hate speech, libel, or violence arguably prompted by pornography, for instance, or to the integrity of a political system that cannot regulate campaign expenditures -- to its pro-liberty benefits.302 We do not suggest that such a study should or could be made; rather, we insist only that federalism's relationship to liberty should be judged in the same way and by the same standards that we use to judge individual rights like free speech. It is puzzling why we so often fail to do this, particularly when so many beneficiaries of First Amendment protection are proponents of precisely the same forms of racial hatred that federalism stands accused of sheltering.303 

We set this objection aside for the remainder of this Part, however, because we think that the normative judgments frequently made about federalism are untenable even if viewed in isolation from comparisons with other constitutional principles. In the next section, we consider the association of federalism with racial apartheid. We then turn, in the final two sections, to predictive judgments about the political valence of federalism in national politics and the impact of uniform national rules in contemporary federalism cases. 

B. Federalism and Race

The notion of "states' rights" today continues to suffer mightily under the weight of its association with a particularly tragic period in American history. To many, it stands for an anachronistic (and im- [*pg 144] moral) preference for the race-based denial of essential individual rights that required the Civil War and much federal law to remedy. Professor Kreimer writes, for example, "In my formative years as a lawyer and legal scholar, during the late 1960s and 1970s, [federalism] was regularly invoked as a bulwark against federal efforts to prevent racial oppression, political persecution, and police misconduct."304 Thoughtful arguments in favor of the recognition and enforcement of states' rights therefore often are viewed as thinly veiled pleas for a return to the race-based inequality of the antebellum or Jim Crow South.305 

It is indeed the case that federal laws -- both constitutional amendments306 and civil rights legislation307 -- have played a crucial role in mitigating, if not eliminating, much discrimination against racial minorities since 1865. And much of that discrimination was explicitly sanctioned by various states' laws.308 We are not quite ready to lay all the blame for slavery and segregation at the door of states' rights, however. As Earl Maltz recounts, the relationship between racial issues and federalism in the antebellum period does not reflect the simple dynamic that we find in the twentieth century.309 We already have discussed Prigg v. Pennsylvania,310 in which Justice Story's strong endorsement of federal supremacy on the fugitive slave issue at least arguably had the effect of thwarting state efforts to protect black Americans.311 

[*pg 145] 

The Court's infamous decision in the Dred Scott case312 also is difficult to square with the notion that federalism has a reliable valence on racial issues. As Professor Maltz demonstrates, the relationship of state autonomy to slavery in Dred Scott is quite complex.313 To take one of several possible examples,314 the Court's holding that Congress lacked power to forbid slavery in the territories seemed to restrict the authority of the federal government.315 That holding rested, however, on the idea that slaves were "property" protected by the federal Constitution.316 "If in fact slaves were defined as property for constitutional purposes," Professor Maltz argues, "then the [Privileges and Immunities Clause of Article IV] arguably imposed a duty on the free states to allow at least a limited extension of slavery into the areas under their control."317 The result was that 

the pro-slavery argument on the territorial issue in Dred Scott suggested (at least by implication) a rather startling reversal of the normal constitutional structure of federalism. The federal government was to yield to state policy on slavery in the territories -- land over which federal supremacy would normally be complete. By contrast, in the free states, national standards would constrain state [*pg 146] policy determining the legal status of individuals within the territorial authority of the state governments.318

There are, of course, many readings of Dred Scott and it is not our purpose to definitively endorse any of them. Our point is simply that Dred Scott was hardly the straightforward endorsement of states' rights that some have suggested;319 rather, the case is emblematic of the complex and contingent relationship between federalism and race in our history. 

A final antebellum example is considerably more straightforward. Ableman v. Booth320 involved a federal prosecution under the 1850 Fugitive Slave Act for rescuing a fugitive slave who had been re-captured by his master in Wisconsin. Believing the federal Act to be unconstitutional, the Wisconsin Supreme Court twice tried to intervene by issuing writs of habeas corpus requiring Booth's release. The United States Supreme Court, however, unanimously held that the state court had no authority to require the release of a person in federal custody.321 Booth reflects not only the proslavery tendency of some federal substantive law during the antebellum period, but also the fact that federal courts were relatively hostile to antislavery forces during this period.322 

Prigg and Booth both arose because antislavery forces were more powerful at the local than the national level; Dred Scott's recognition of a uniform federal right to property in slaves was threatening to state autonomy for the same reason. Indeed, the history of the Abolitionist movement could be viewed as a case study of how opposition to tyrannical national policies can develop first at the state [*pg 147] level, then achieve sufficient influence to change national policy.323 Although no one should forget that states' rights also sheltered slavery in the South, it is far from obvious what path our nation's history might have taken had the Founding Generation established a unitary government instead of a federal one. Four of our first five presidents, after all, were slaveholders from Virginia.324 

In any event, federalism's current bad odor is a historically contingent function of the uses to which federalism's advocates sometimes have put state autonomy -- specifically, as a sanctuary for slavery and segregation. To leap from this history to a condemnation of federalism in general is to misunderstand that states' rights are a form of negative freedom. As we explained in the previous Section, the freedom of local political communities to choose their own visions of the good society, like any other form of "diversity," predictably produces a mixed bag of results.325 We therefore should not be surprised that the vision of the "good" that some communities choose to pursue is, well, bad. Anyone who (a) believes that diversity is an important value but (b) is not a complete moral skeptic -- i.e., believes that at least some moral questions have "right answers" -- must live with these sorts of contradictions. Diversity always entails the freedom to make wrong choices. 

The way that American society has dealt with this tension is to place certain fundamental values off limits to diversity by enshrining them in the Constitution itself. Society does not, for example, allow local communities to organize themselves along aristocratic lines by [*pg 148] granting titles of nobility.326 So, too, has society dealt with the past failure of some states adequately to protect individual freedom and equality: the Thirteenth, Fourteenth, and Fifteenth Amendments go directly to the issue of racial equality, while the gradual incorporation of the Bill of Rights ensures that other freedoms society has come to regard as basic are respected in all American jurisdictions.327 While the actual realization of all these values no doubt remains incomplete, states' rights are no longer a barrier to these constitutional values.328 

This point is worth underlining: constitutional principles of state autonomy no longer even arguably protect state authority to engage in racial discrimination or any other activity that violates federal constitutional rights.329 As Douglas Laycock observes, "[w]e may view sister-state law as seriously unjust on particular points, but these disputes are minor variations within substantially similar legal systems. Slavery was the great uncompromisable exception, but slavery has been uniformly abolished."330 Opponents of the states sometimes talk as if they have forgotten the Fourteenth Amendment and the Supremacy Clause. Frankly, it is easier to advocate federalism in a world with the Fourteenth Amendment and its associated incorporation [*pg 149] doctrine firmly in place -- that is, where the diversity of choices reserved to states is limited by a "floor" of basic, federal constitutional guarantees -- than it might be were the law otherwise. But that is the world in which Americans live, and opponents as well as supporters of federalism ought to recognize it. 

Given that federal constitutional law now places racial equality and most basic individual rights off limits to state-by-state diversity, the normative case against federalism becomes harder to articulate. Although this case is rarely stated forthrightly, it seems to us typically to encompass two elements: First, the actual normative benefits of federalism are said to be minimal, so that any risk that federalism will slight appealing normative values should weigh very heavily.331 We already have discussed the benefits of federalism in protecting liberty;332 other benefits of state-by-state diversity -- such as facilitating regulatory competition or promoting civic participation -- are the subject of a vast literature that we need not reproduce here.333 The second element involves the claim that federalism is likely to undermine normatively attractive values that -- unlike racial equality, freedom of expression, and the like -- have not yet been constitutionalized. This claim rests on at least two important assumptions: that there are "right answers" to many questions of social policy, and that politicians at the national level are more likely to discern and to favor those answers than politicians at the state level. We question both assumptions in the next Section. 

C. States' Rights, Nationalism, and Liberal Ideology

We argued in the previous Section that in the area of race, where federalism has had its most tragic costs, a hard-won national consensus has replaced state-by-state diversity with uniform constitutional norms of equality. This is not to say, of course, that those norms have been realized perfectly -- only that opposition to them no longer rests on a plausible argument from states' rights.334 Federalism continues to [*pg 150] matter, however, with respect to a wide range of issues that have not been constitutionalized. The claim of federalism's critics is that on these issues -- which may range from environmental protection to employment discrimination to welfare administration -- state-by-state diversity is a bad thing.335 

A couple of observations about this claim are in order at the outset. First, it presupposes that there are right answers to many questions of social policy and law, notwithstanding the belief of others that these very same issues are ones on which reasonable people might disagree. If one is sure that one knows the "right answer" on issues such as abortion, affirmative action, the death penalty, and same-sex marriage, for example, then the federal government is obviously the most efficient provider of legislation to impose those "right answers" on the rest of the country. 

Second, in the absence of consensus, imposition of a uniform national solution almost always will satisfy fewer people, and therefore may result in decreased aggregate social welfare, than would allowing for state-by-state variation. As Michael McConnell demonstrates, state-by-state diversity generally will allow government to accommodate the preferences of a greater proportion of the electorate, as long as those preferences are unequally distributed geographically.336 And, as one of us has explained previously, this also is likely to mean that the imposition of national uniformity in the absence of consensus will [*pg 151] reduce aggregate social welfare relative to permitting state-by-state diversity.337 We set these observations aside for this Article, however. What fascinates us is the belief that, assuming there is a right answer and that it is appropriate to impose it throughout the nation whatever costs such a mandate might involve, federal politicians generally will be willing to do so. 

This view of the federal government as the inevitable purveyor and protector of "good" social policies is an especially easy one for today's liberals to hold because of the Democratic party's dominance of Congress from 1955 to 1995. The Democrats had a majority of the House for that entire period and had a majority of the Senate for all but six of those years.338 Although the November 1994 election yielded a Republican majority in the House that exists to this day,339 and a Republican majority in the Senate that existed until Vermont Senator Jim Jeffords's defection in May 2001,340 liberals may view the past six years as nothing more than an unfortunate (and surely short-lived) aberration. Because recent events are more salient than those of long ago, it may be easy for liberals to forget that the Republican party, too, has had periods when it has controlled both houses of Congress for several decades.341 

We think it is extremely risky to make structural decisions about how power should be allocated based on predictions that any particular group will continue to dominate a particular portion of the [*pg 152] government for long. Our history simply provides too many examples of shifting political alignments -- among the branches of the federal government, between the federal and state levels of government, and even within the major political parties.342 Edward Purcell's recent study of the relationship between Progressive politics and the federal judicial power, for example, reveals how dramatically the affinities of particular political ideologies for different governmental institutions can change over time.343 In the early part of the last century, Progressives like Louis Brandeis tended to favor decentralized federalism and legislative supremacy as the most reliable approach to combating the centralized power of huge national corporations;344 "conservatives"345 allied with big business, on the other hand, tended to favor the national government over the states and the federal courts over Congress as the institutions most likely to realize their political, economic, and social goals.346 Debates over the New Deal, however, tended to find "liberals" espousing centralized national regulation while shifting their emphasis from legislative to executive supremacy.347 By the Warren Court era, affinities had shifted yet again, with liberals embracing judicial supremacy as a means for imposing uniform constitutional values, while conservatives who had become states' righters during the New Deal debate now discovered the virtues of legislatures over courts.348 
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The Rehnquist Court has, of course, scrambled these alignments once again.349 As the federal courts have become more conservative politically, liberals increasingly have criticized the judiciary; some prominent academics on the left have even begun to question the institution of judicial review.350 We have yet to see much in the way of a similar shift on the state-federal axis, however, despite the Republican party's current dominance of the federal executive and half the Congress. Perhaps, again, liberals tend to see that dominance as aberrational and simply hope for a prompt restoration of Democratic party dominance in 2002 or 2004. 

That perspective, however, neglects the long-term instability of institutional affinities that Professor Purcell and others note. Given the unpredictability of national elections over the long term, the rational and risk-averse position, even for those who believe there are "right answers" to important questions of social policy, is to favor states' rights. If some measure of state autonomy exists, liberals and conservatives alike can expect there to be at least one state with laws that will reflect their views on certain social issues even when both houses of Congress are controlled by the party they oppose. Liberals, however, rarely seem to appreciate that judicial enforcement of states' rights provides them this long-term benefit. 

If antifederalism liberals are too optimistic about the central government, they are too pessimistic about the states. There always have been areas of social policy in which certain states have been more "progressive," more "liberal," than the federal government. As Professor Purcell notes, for example, "state legislatures took the lead" -- albeit "[e]rratically and unevenly" -- in addressing the problems of industrialism that had become evident by the end of the nineteenth century.351 During this same period, federal law -- particularly the "general common law" articulated in the federal courts as well as federal constitutional doctrine under the Due Process Clause -- was most often a tool used by big business to resist these progressive state impulses.352 
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Nor do we lack for more contemporary examples. One would hope, for example, that environmentalists around the globe arise each morning and give thanks for California, which has adopted stringent automobile emissions standards that are unlikely to have passed at the federal level, but that have influenced automakers around the world to build cleaner, more fuel-efficient cars.353 Today, moreover, many states provide constitutional and statutory protection against various forms of discrimination on the basis of sexual orientation while federal law does not.354 Other areas in which some states in recent years have been more "progressive" than the federal government include: the right to use marijuana for medical purposes,355 welfare rights,356 and freedom of expression.357 

By ignoring the benefits of federalism, nationalists increase the risk that each of these areas of state law will fall victim to federal ho- [*pg 155] mogenization by a less "progressive" Congress, whether through direct regulation, conditional federal spending, or preemption. The judicial enforcement of states' rights, in contrast, at least sometimes would require congressional supporters of homogenization in these areas to secure a federal constitutional amendment to that effect. For outlier states, the advantage of that requirement is clear: it will usually be easier to assemble the coalition of thirteen states necessary to block an amendment to the United States Constitution358 than to garner the simple majority in either the House or Senate necessary to block a congressional enactment. 

Of course, increased diversity among the states is not always a good thing. Federal homogenizing legislation may sometimes increase aggregate social welfare by impeding welfare-reducing interstate races to the bottom,359 or by reducing the costs that disuniformities may impose on corporations and individuals seeking to act in more than one state.360 These observations, however, do not lead inexorably to the conclusion that judicial enforcement of states' rights is either unnecessary or ultimately aggregate-welfare reducing. 

First, as we noted previously, unfettered federal legislation is not needed to rid states of their most pernicious laws: our federal and state constitutions unambiguously prohibit their enactment and enforcement.361 State laws that violate no federal constitutional provi- [*pg 156] sion but that nonetheless express a moral preference that some find reprehensible -- for example, laws making the death penalty available for first-degree murder convictions,362 providing free abortions to indigent women,363 or providing legal recognition of same-sex marriages or "domestic partnerships"364 -- denote areas of significant moral disagreement within our society. And these are precisely the areas in which interstate diversity is most valuable and federal homogenization will therefore reduce aggregate social welfare most greatly. 

Should our society reach a substantial consensus that interstate diversity in some area is no longer acceptable, we always can amend the Constitution to prohibit the practice agreed to be immoral. History offers many examples of our willingness and ability to amend the Constitution to reflect such shifts in our moral sensibilities:365 the Thirteenth Amendment's prohibition against slavery;366 the Fourteenth Amendment's guarantee to all persons of due process and equal protection of the laws;367 the Fifteenth Amendment's prohibition against [*pg 157] race-based discrimination in voting rights;368 the Eighteenth Amendment's prohibition against the manufacture, sale, or transportation of intoxicating liquors within the United States;369 the Twenty-First Amendment's repeal of the Eighteenth Amendment;370 the Nineteenth Amendment's prohibition against gender-based discrimination in voting rights;371 and the Twenty-Sixth Amendment's guarantee of the right to vote to all citizens eighteen years of age or older.372 Other mechanisms, such as the Commission on Uniform State Laws or the American Law Institute's Restatement projects, may achieve substantial voluntary uniformity in state law without a constitutional amendment. 

Second, liberals should recognize that imposition of a national solution -- whether by federal statute or federal judicial recognition of a substantive constitutional right -- prior to reaching social consensus may stifle important progressive impulses. We discuss two important contemporary examples in the next Section. 

D. Boy Scouts, Cigarettes, and the Curious Structure of Contemporary Federalism Cases

Two important aspects of federalism in contemporary circumstances frequently are overlooked. The first is its role in mediating some of the tensions among different individual rights that exist in large part because of the Warren Court's expansion of rights and the post-New Deal rise of the administrative state. The second has to do with the contemporary relationship between federalism and economic regulation. We discuss each of these functions in turn. 

1. Mediating the Conflict of Rights -- the Boy Scouts Case. As we noted previously, one important area of state-by-state diversity has been the recognition, by some states but not others, of a state-law right to be free from discrimination on the basis of sexual orientation.373 The situation has illustrated many of the classic arguments for federalism: people have been able to accommodate their own preferences by voting with their feet,374 and the states with more progressive [*pg 158] rules have served as laboratories for assessing the benefits and costs of extending antidiscrimination laws in this way.375 

In Boy Scouts of America v. Dale,376 however, the Supreme Court struck down a New Jersey statute banning discrimination on the basis of sexual orientation in public accommodations. The broad holding of the case appears to be that private groups have a First Amendment right to engage in discrimination, so long as they are sufficiently articulate about their policy for a court to label it "expressive."377 That holding might appear to endanger important federal laws barring private discrimination based on race and gender. We suspect, however, that the Court may find a way to save those statutes, perhaps by recognizing a uniquely compelling government interest in combating those federally recognized sorts of discrimination. 

If that is the way the cases play out, the Rehnquist Court effectively will have constitutionalized the law of private discrimination in much the same way that the Warren Court constitutionalized the law of criminal procedure.378 Federal law will set both a floor for such legislation (through the 1964 Civil Rights Act)379 and a ceiling (through this new-found federal right (not) to associate) with precious little room for state variation in between. We all will be deprived of the benefits both of state experimentation and of allowing persons with different preferences to live under different legal regimes. And liberals will have lost an important battle in the culture wars.380 
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The fact that Boy Scouts was decided under the First Amendment should not obscure its federalism ramifications. During the Warren Court years, Justice Harlan's dissents routinely invoked federalism as a reason not to recognize new constitutional rights.381 Decisions like Miranda, for example, replaced state-by-state variation and experimentation on the proper handling of police interrogations with a uniform federal rule ostensibly derived from the Constitution.382 This is not to say that those decisions were wrong. The rights invoked in Miranda and similar cases are important ones, and it may have been appropriate to place them off limits to state-by-state diversity. 

Decisions like Boy Scouts, however, involve a tension between two individual rights -- the right of association and the right to equality383 -- each of constitutional significance. To the extent that the Court's interpretation of the First Amendment in Boy Scouts hardly was compelled, it might have been wise for the Court at least to acknowledge that it considered the benefits as well as the costs of state-by-state diversity in this area in reaching its decision. Certainly, Boy Scouts provides a vivid illustration of the potential of uniform federal rules to impede liberal goals. 

2. Regulatory Federalism and Preemption: Who's Lochner Now? Finally, it is important to recognize the changing role that federalism is playing in some of our longstanding debates over regulatory policy. The current Court's most prominent federalism cases -- Lopez, Morrison, Printz, New York, and Seminole Tribe -- all have involved fairly minor federal regulatory efforts with mostly symbolic impact.384 [*pg 160] The major impact of federalism doctrine on regulation occurs in the more obscure area of preemption. And in those cases, the most frequent pattern involves a regulated entity seeking to invalidate comparatively more rigorous state regulation based on an asserted conflict with more permissive federal rules.385 

These efforts -- despite the current Court's generally pro-state bent in the "big" cases -- generally are successful. Consider, for example, the Court's recent decision in Lorillard Tobacco Co. v. Reilly.386 For over thirty years, the federal government has regulated tobacco advertising by requiring warning labels on cigarette packages and, more recently, by barring tobacco ads on television. Massachusetts, however, wished to go further in restricting the ability of tobacco companies to market their wares to children.387 The state attorney general accordingly promulgated a variety of additional restrictions on tobacco advertising, including a prohibition on tobacco advertising near schools where children would be particularly likely to see it.388 

One might have thought, after Lopez, that state governmental authority reigns nowhere more supreme than within one thousand feet of a school.389 The Court nonetheless held all of the Massachusetts regulations preempted by the more permissive federal statute, despite a plausible argument by Justice Stevens in dissent that Congress's purpose in enacting the federal regulations was not to restrict [*pg 161] the location of advertising.390 The line-up of the Justices was striking: all five Justices who usually uphold state autonomy in cases under the Commerce Clause and the Eleventh Amendment were in the majority holding the state law preempted; all four more "nationalist" Justices were in dissent and would have protected Massachusetts from federal homogenization in this area.391 Even more striking for present purposes, though, is the extent to which national legislation has, through preemption of state laws, become an important force against economic regulation. 

While current preemption doctrine does not share many doctrinal characteristics with Lochner, it is fair to say that it plays a similarly important role as a weapon against economic regulation. Stephen Gardbaum demonstrates that the primary thrust of the Lochner era was the Court's imposition of a uniform national economic policy of laissez-faire; although federalism doctrine was used as the weapon of choice against national legislation, the Court restricted state regulation with equal vigor under the Due Process Clause.392 Indeed, the elder Justice Harlan was not oblivious to the federalism implications of Lochner itself: 

Let the State alone in the management of its purely domestic affairs, so long as it does not appear beyond all question that it has violated the Federal Constitution. This view necessarily results from the principle that the health and safety of the people of a State are primarily for the State to guard and protect.393 

By overriding that principle, the Court's recent preemption cases make clear that nationalism can be a threat to progressive positions on economic regulation as well as an instrument for their vindication. 
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This use of federal authority -- as a shield against economic regulation at the state level -- ought to emphasize once again the inappropriateness of placing federalism on the "do not enforce" side of the double standard. To the extent that this standard evolved as a means of making the world safe for economic regulation while preserving "preferred" individual rights, it would be ironic if the unquestioned association of federalism with Lochner led to less experimentation with expanding individual rights and less economic regulation at the state level. To be sure, not all scenarios will play out this way. Sometimes states will be cautious about recognizing new rights,394 and sometimes restrictions on the scope of Congress's power will lead to less federal regulation rather than more. Our central point is simply that the relationships between federalism and rights, and between federalism and regulation, are complicated. Nothing as simplistic as the historical double standard is likely to capture that complexity in a meaningful or useful way. 

CONCLUSION

Federalism has an image problem. In constitutional doctrine, it has been associated with freedom of contract and nondelegation and cast into exile for collaboration against the New Deal. In both popular and academic perception, it is so associated with slavery and segregation that the Founders' arguments for federalism as a bulwark of liberty no longer are taken seriously.395 And in modern political practice, federalism's success stories are ignored in favor of obsessive public fixation on the activities of the national government. 

It may be that the federalist "turn" in the Supreme Court's jurisprudence also suffers from the fact that it is, in fact, a turn. Federalism [*pg 163] has labored under the double standard for so long that any proponents of judicial review in federalism cases -- no matter how mild that review ultimately might be in its application -- are easily tarred as "extremists." As Robert Nagel eloquently argues, however, it is the "nationalists" who long have taken the more radical positions.396 Thus, the "most extreme version of radical nationalism proposes the elimination of the states,"397 while "[m]odern antifederalists do not want to abolish the national government. . . . By and large, they do not even argue for significant changes in current political practices. The most that can be said is that they do not accept the view that states are of no value in our political system."398 

Professor Nagel concludes that "there is no antifederalist program equivalent to the radical nationalist position that dominates the case law and the academy and is taken for granted."399 An equivalently radical antifederalist proposal, he believes, "would be to abolish the national government and return to the kind of confederation that preceded unification. Such a return would involve abolishing the House of Representatives, the Presidency, much of the Judicial Branch, the Bill of Rights, national taxation, and all commerce clause regulation."400 Professor Nagel adds that "[a]s far as I know, no one on the Court or in the academy even mentions, much less supports, any of these changes."401 

We have attempted, in this Article, to help "normalize" debates about federalism and judicial review. We have questioned the longstanding assumption that states' rights are somehow importantly different from other areas of constitutional law in which the necessity and value of judicial review are taken for granted. We have argued, therefore, that concerns about judicial competence, necessity, and the normative value of federalism are all insufficient to justify a double standard of judicial review between federalism and other constitu- [*pg 164] tional principles. To say that, of course, is merely to begin a long and complex discussion about what sort of judicial review we should have in this area. That conversation cannot move forward, however, until we welcome constitutional federalism home from its long "exile." 
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105. See, e.g., Tyler Pipe Indus., Inc. v. Wash. State Dep't of Revenue, 483 U.S. 232, 265 (1987) (Scalia, J., dissenting) (complaining that, in the dormant Commerce Clause area, "the Court for over a century has engaged in an enterprise that it has been unable to justify by textual support or even coherent nontextual theory, that it was almost certainly not intended to undertake, and that it has not undertaken very well"); Jenna Bednar & William N. Eskridge, Jr., Steadying the Court's "Unsteady Path": A Theory of Judicial Enforcement of Federalism, 68 S. CAL. L. REV. 1447, 1461-63 (1995) (discussing the Supreme Court's "vigorous" enforcement of the dormant Commerce Clause and describing the line of cases as "incoherent"). 
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108. It is worth noting that the nationalist Justices' adamant opposition to federalism does not disappear in contexts that are more susceptible to bright-line rulemaking. Whatever else one might say against the Court's holding in Seminole Tribe v. Florida, 517 U.S. 44 (1996), the doctrinal rule that it announced-private individuals may not sue a state for money damages, regardless of the jurisdictional basis of the claim and regardless of Congress's attempts to override that immunity, id. at 48, is readily stated, analytically clean, and easy for a court to enforce. The existence of an exception to the general nonabrogation rule for valid congressional action under Section Five of the Fourteenth Amendment, see Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976) (holding that Congress may decide to allow private suits against states or state officials), complicates the picture somewhat-but not much. And yet the absence of a colorable institutional competence objection has not lessened the vehemence of the nationalist Justices' dissents in this area. See, e.g., Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 99 (2000) (Stevens, J., dissenting) (insisting that, notwithstanding stare decisis, Seminole Tribe "should be opposed whenever the opportunity arises"). We do not mean to suggest that the relative simplicity of the majority's position makes it correct; quite the contrary, one of us has argued that the majority has fallen into error by ignoring crucial complexities in the history of sovereign immunity. Young, Jurisprudence of Structure, supra note 15, at 1664-75. 
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110. Poe v. Ullman, 367 U.S. 497, 543-44 (1961) (Harlan, J., dissenting) (tracing the broad outlines of the concept of liberty from Pierce v. Society of Sisters, 268 U.S. 510 (1925), to Skinner v. Oklahoma, 316 U.S. 535 (1942)); see also Denver Area Educ. Telecomms. Consortium, Inc., v. FCC, 518 U.S. 727, 776-78 (1996) (Souter, J., concurring) (arguing that the Court should not formulate categorical First Amendment rules for new media that are still in technological and regulatory flux; rather, the Court should allow doctrinal rules to emerge by reasoning from analogy rather than rule). 
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115. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 540 (1985) (quoting Fry v. United States, 421 U.S. 542, 558 (1975) (Rehnquist, J., dissenting)). 

116. See id. at 540-41 (citing "the Court's experience [with that test] in the related field of state immunity from federal taxation"). Even this narrow judgment may, of course, have been too harsh; as Andrzej Rapaczynski has observed, "Garcia's merciless critique of the criterion of tradition seems to evince a desire for watertight, mechanical tests of protected governmental functions that simply cannot be had in an area as complex as that of federalism." Rapaczynski, supra note 93, at 415. 

117. See Young, Dual Federalism, supra note 43, at 163-67 (arguing that courts should not seek to define exclusive zones of state autonomy).  
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119. Larry Kramer, Understanding Federalism, 47 VAND. L. REV. 1485, 1499 (1994) [hereinafter Kramer, Understanding Federalism]; see also Jackson, supra note 5, at 2233 (suggesting a scrutiny of the relationship between Congress's means and its ends as an alternative to "enclave theory"); Rapaczynski, supra note 93, at 416 ("[I]t would be a mistake to think that cordoning off some areas of state governments from federal interference is the only possible method of implementing the principles of federalism."); Martin H. Redish, Doing It with Mirrors: New York v. United States and Constitutional Limitations on Federal Power to Require State Legislation, 21 HASTINGS CONST. L.Q. 593, 596-99 (1994) (arguing that limits on Congress's enumerated powers may be enforced without recourse to exclusive state enclaves). 

120. In reality, of course, the Court has sanctioned a wide variety of different doctrinal approaches to substantive due process as well as personal privacy and autonomy. See, e.g., County of Sacramento v. Lewis, 523 U.S. 833, 845-46 (1998) (recognizing that substantive due process forbids "arbitrary" government action even outside the realm of fundamental rights, and that the nature of this protection varies depending on whether legislative or executive action is at issue); Washington v. Glucksberg, 521 U.S. 702, 765 (1997) (Souter, J., concurring) (arguing that the Due Process Clause protects a "continuum of rights to be free from 'arbitrary impositions and purposeless restraints'" which take different forms in different contexts (quoting Poe v. Ullman, 367 U.S. 497, 543 (1961) (Harlan, J., dissenting))); Cruzan v. Dir., Mo. Dep't of Health, 497 U.S. 261, 279 n.7 (1990) (preferring to analyze the right to refuse medical treatment as a Fourteenth Amendment liberty interest rather than as part of a general right to privacy); Eisenstadt v. Baird, 405 U.S. 438, 443 (1972) (striking down a state restriction on the sale of contraceptives using equal protection principles rather than identifying a fundamental right). 

121. The "textual commitment" prong of the political question doctrine suggests that the constitutional text sometimes will foreclose judicial enforcement. See, e.g., United States v. Nixon, 506 U.S. 224, 229-31 (1993) (finding that the text of Article I, Section 3, Clause 6, is a textual commitment to the Senate of sole power to try impeachments). One of us has argued elsewhere that the "textual commitment" test can never resolve a justiciability question without help from other factors. See Levinson & Young, supra note 12 (manuscript at 71-95). Moreover, we think that the most persuasive account of the political question doctrine is that some constitutional provisions simply leave a lot of substantive discretion to political actors. See Louis Henkin, Is There a Political Question Doctrine?, 85 YALE L.J. 597, 662 (1976). We discuss the relevance of the political question doctrine further, infra notes 156-59 and accompanying text. See also Merritt, supra note 15, at 70-78 (arguing that even the Guarantee Clause in fact presents justiciable issues). 

122. Kramer, Political Safeguards, supra note 16, at 234. 
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124. United States v. Morrison, 529 U.S. 598, 654-55 (2000) (Souter, J., dissenting) (citing Redrup v. New York, 386 U.S. 767 (1967), and Miller v. California, 413 U.S. 15 (1973)). 

125. Id. at 656; see also Nat'l League of Cities v. Usery, 426 U.S. 833, 868 (1976) (Brennan, J., dissenting) (pointing out that similar attempts to create a restrictive construction of the commerce power led to a constitutional crisis in the 1930s). 

126. See, e.g., Martha A. Field, Abortion and the First Amendment, 29 U.C. DAVIS L. REV. 545, 550 (1996) (embracing broad protection for "the right to choose how to be or the right to develop one's own personality" under the First Amendment). 
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131. See infra notes 187-89 and accompanying text (discussing the essentially symbolic significance of the Gun-Free School Zones Act invalidated in Lopez); United States v. Morrison, 529 U.S. 598, 636 n.10 (Souter, J., dissenting) (questioning the practical need to federalize traditional state crimes). 

132. See Printz v. United States, 521 U.S. 898, 902-04 (1997) (noting that the Brady Act provisions at issue required commandeering of state officials only as an interim measure before the federal background-check mechanism created by the Act went into effect); New York v. United States, 505 U.S. 144, 189-94 (1992) (White, J., concurring in part and dissenting in part) (observing that the case involved an interstate compact scheme that had been negotiated among the states with Congress acting as a referee). 

133. The consistent string of invalidations under the Court's state sovereign immunity doctrine might be a better counterexample. See, e.g., Bd. of Trs. of the Univ. of Ala. v. Garrett, 531 U.S. 356, 121 S. Ct. 955, 967-68 (2001) (holding that Title I of the Americans with Disabilities Act did not validly abrogate state sovereign immunity pursuant to Section Five of the Fourteenth Amendment); Fla. Prepaid Postsecondary Educ. Expense Bd. v. Coll. Sav. Bank, 527 U.S. 627, 630 (1999) (holding the same for the Patent Act); Seminole Tribe v. Florida, 517 U.S. 44, 72-73 (1996) (holding that Congress may not abrogate state sovereign immunity when it acts pursuant to its Article I powers). It is critical to remember, however, that the Court has not invalidated the regulatory provisions of the federal statutes at issue in these cases. The states remain bound by the Americans with Disabilities Act, the Patent Act, and the like. Rather, they simply cannot be sued by private individuals for money damages without their consent. The states still may be held accountable for violations of these and other federal laws through suits by the United States, suits against state officers for injunctive relief (or for damages relief if the officer is sued in his personal capacity), or conditional federal spending schemes designed to induce the states to waive their immunity. See e.g., Mitchell N. Berman, R. Anthony Reese & Ernest A. Young, State Accountability for Violations of Intellectual Property Rights: How to "Fix" Florida Prepaid (And How Not To), 79 TEX. L. REV. 1037, 1045-51 (2001). While we would not go so far as to agree with John Jeffries that "[t]he Eleventh Amendment almost never matters," John C. Jeffries, Jr., In Praise of the Eleventh Amendment and Section 1983, 84 VA. L. REV. 47, 49 (1998), we do not view the sovereign immunity cases as evidence that the Court intends to radically shift the balance of governmental power in favor of the states. 

134. Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 404 (1821). 

135. See, e.g., BICKEL, supra note 47, at 114 (interpreting Marbury to hold that "the judiciary's power to construe and enforce the Constitution . . . is to be deduced from the obligation of the courts to decide cases conformably to law"); Herbert Wechsler, The Courts and the Constitution, 65 COLUM. L. REV. 1001, 1006 (1965): 

Federal courts, including the Supreme Court, do not pass on constitutional questions because there is a special function vested in them to enforce the Constitution or police the other agencies of government. They do so rather for the reason that they must decide a litigated issue that is otherwise within their jurisdiction and in doing so must give effect to the supreme law of the land. 

136. Wechsler, supra note 16, at 559. 

137. Van Alstyne, supra note 4, at 1724. 

138. E.g., Nixon v. United States, 506 U.S. 224, 228 (1993); Baker v. Carr, 369 U.S. 186, 210-26 (1962); Marbury v. Madison, 5 U.S. (1 Cranch) 137, 170 (1803). 

139. Nixon, 506 U.S. at 228 (quoting Baker, 369 U.S. at 217). The Court offered a more comprehensive list of factors in Baker. 369 U.S. at 217. Justice Brennan wrote there that nonjusticiable cases tend to involve 

a textually demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of judicially discoverable and manageable standards for resolving it; or the impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion; or the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or an unusual need for unquestioning adherence to a political decision already made; or the potentiality of embarrassment from multifarious pronouncements by various departments on one question.

Id. at 217. Subsequent cases, however, have focused almost exclusively on the "textual commitment" and "manageable standards" prongs of the doctrine. See, e.g., Nixon, 506 U.S. at 228-33; Levinson & Young, supra note 12 (manuscript at 86-90). We discuss the textual commitment aspect of nonjusticiability infra notes 157-59 and accompanying text.  

140. See, e.g., Yoo, supra note 87, at 1332: 

It is puzzling that the Garcia majority did not resort to the political question doctrine . . . . [T]he majority had only discussed the difficulty of articulating standards to indicate that there was a deeper difficulty with judicial review in this area. It had avoided the implication that the lack of articulable standards constituted sufficient grounds for eliminating judicial review . . . . 

Dean Choper does argue that federalism issues should be "nonjusticiable," CHOPER, supra note 28, at 193, but he does not attempt to fit his "federalism proposal" into the requirements of the political question doctrine. 

141. See, e.g., Levinson & Young, supra note 12 (manuscript at 56 n.90); see also supra notes 104-07 and accompanying text (discussing the inevitable need for "reasoned judgment" in most areas of constitutional law). 

142. See Levinson & Young, supra note 12 (manuscript at 87) ("[The 'judicially manageable standards' criterion] simply can't mean that the Court should abstain on justiciability grounds in any or all areas in which it has arguably done a poor job of doctrinal elaboration.").  

143. See, e.g., McCleskey v. Kemp, 481 U.S. 279, 319 (1987) (deferring to the superior institutional competence of legislatures to prescribe rules for capital sentencing); Lawrence Gene Sager, Fair Measure: The Legal Status of Underenforced Constitutional Norms, 91 HARV. L. REV. 1212, 1226 (1978) (discussing the unwillingness of courts to fully enforce some constitutional norms due to concerns about "institutional inappropriate[ness]"). Once again, Justice Souter may have said it best: 

I take it that the basic concept of judicial review with its possible displacement of legislative judgment bars any finding that a legislature has acted arbitrarily when the following conditions are met: there is a serious factual controversy over the feasibility of recognizing the claimed right without at the same time making it impossible for the State to engage in an undoubtedly legitimate exercise of power; facts necessary to resolve the controversy are not readily ascertainable through the judicial process; but they are more readily subject to discovery through legislative factfinding and experimentation.

Washington v. Glucksberg, 521 U.S. 702, 786-87 (1997) (Souter, J., concurring). 

144. Hence, for example, we have three different tiers of scrutiny within equal protection doctrine. See, e.g., City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 439-41 (1985) (discussing rational basis review, heightened scrutiny, and strict scrutiny). Moreover, in many areas, even the most deferential tier of scrutiny has sufficient "bite" to occasionally require striking down a law. See, e.g., Romer v. Evans, 517 U.S. 620, 635 (1996) (declaring unconstitutional a state constitutional amendment that appeared motivated by animus towards homosexuals rather than by the desire to serve a legitimate governmental purpose); City of Cleburne, 473 U.S. at 450 (invalidating the city's special-use permit requirement because it was based on irrational prejudice). 

145. See, e.g., Yoo, supra note 87, at 1333 ("Refusing to employ judicial review in the federalism area inverts the Carolene Products approach. If judicial review is necessary when the political process fails to protect a group, then judicial intervention should be equally unnecessary when a group-here, the states-is adequately represented in the governmental system."). 

146. E.g., United States v. Morrison, 529 U.S. 598, 649-50 (2000) (Souter, J., dissenting); Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 93-95 (2000) (Stevens, J., dissenting); Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 550-51 (1985). 

147. See, e.g., CHOPER, supra note 28, at 175-84 (proposing that "the constitutional issue of whether federal action is beyond the authority of the central government and thus violates 'states' rights' should be treated as nonjusticiable, final resolution being relegated to the political branches"); Kramer, Political Safeguards, supra note 16, at 278-87; D. Bruce La Pierre, The Political Safeguards of Federalism Redux: Intergovernmental Immunity and the States as Agents of the Nation, 60 WASH. U. L.Q. 779, 789 (1982); Wechsler, supra note 16, at 559. 

148. Garcia, 469 U.S. at 550. 

149. Id. at 551. 

150. Id. at 552. 

151. Id. at 551 n.11. The Court also cited CHOPER, supra note 28, and La Pierre, supra note 147.  

152. Wechsler, supra note 16, at 548, 557. The article ranked as the sixty-ninth most-cited article since 1956 in a citation count published in 1996, and the current Court's federalist revival has surely caused the article's ranking to improve during the intervening five years. See Fred R. Shapiro, The Most-Cited Law Review Articles Revisited, 71 CHI.-KENT L. REV. 751, 770 (1996). 

153. Wechsler, supra note 16, at 559 (footnote omitted); see also id. at 558 ("Far from a national authority that is expansionist by nature, the inherent tendency in our system is precisely the reverse . . . ."). 

154. Garcia, 469 U.S. at 554. The Court cited "the substitution of popular election of Senators by the adoption of the Seventeenth Amendment in 1913" as the most important example. Id. 

155. Id. at 552-53. 

156. See supra notes 138-42 and accompanying text. 

157. Baker v. Carr, 369 U.S. 186, 217 (1962). For some problems with the "textual commitment" prong, see supra note 121.  

158. CHOPER, supra note 28, at 405-06. 

159. Id. at 406. 

160. See, e.g., AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 397 (1999) (holding that Congress gave the Federal Communications Commission the authority to implement and interpret the Telecommunications Act of 1996, thereby displacing state regulatory authority over local telephone services).  

161. See, e.g., Lynn A. Baker, Conditional Federal Spending After Lopez, 95 COLUM. L. REV. 1911, 1935-39 (1995) [hereinafter Baker, Conditional Federal Spending]. See generally Baker, Spending Power, supra note 15. 

162. See, e.g., Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 555-56 (1985) (holding that Congress could validly subject state employees to the Fair Labor Standards Act); Nat'l League of Cities v. Usery, 426 U.S. 833, 833 (1976) (rejecting the application of the FLSA to state employees involved in "traditional governmental functions").  

163. All fifty states, for example, generally (although not always) would have the same incentives to oppose burdensome regulation of their own governmental operations by federal laws like the FLSA. 

164. See, e.g., United States v. Lopez, 514 U.S. 549, 581 (1995) (Kennedy, J., concurring) (noting that more than forty states already had gun-free school laws on their books at the time the Court ruled). 

165. See Kristian D. Whitten, Section Three of the Defense of Marriage Act: Is Marriage Reserved to the States?, 26 HASTINGS CONST. L.Q. 419, 440 (1999) (discussing the origin of the Defense of Marriage Act, Pub. L. No. 104-199, 110 Stat. 2419 (1996) (codified at 28 U.S.C. ?1738C and 1 U.S.C. ?7 (Supp. V 1999)), as "a Congressional response to the opinion of two members of the five judge Hawaii Supreme Court who suggested that Hawaii's State constitution requires the recognition of same sex marriages").  

166. A rare exception is Baker, Conditional Federal Spending, supra note 161, at 1940 (demonstrating that conditional federal spending unfettered by the Constitution's constraints is problematic because it allows "some states to harness the federal lawmaking power to oppress other states"). 

167. We should note that although we find it useful and informative to distinguish between vertical and horizontal federalism issues, the two categories obviously are not discrete, nor do we intend them to have any particular doctrinal import. Thus, reasonable people sometimes may disagree about whether a particular issue is ultimately or primarily a vertical or horizontal one. To our minds, a major benefit of emphasizing this distinction is to emphasize for liberals the "diversity" benefits that accrue from the judicial enforcement of state autonomy. See generally Lynn A. Baker, Should Liberals Fear Federalism?, 70 U. CIN. L. REV. (forthcoming Jan. 2002) (manuscript on file with the Duke Law Journal). 

168. Justice Powell was joined by Chief Justice Burger as well as by Justices Rehnquist and O'Connor. The latter two Justices also filed vigorous dissents that foreshadowed the present "federalist revival." Garcia, 469 U.S. at 580 (Rehnquist, J., dissenting) (asserting that the principle of federalism set out in National League of Cities "will, I am confident, in time again command the support of a majority of this Court"); id. at 589 (O'Connor, J., dissenting) ("I would not shirk the duty acknowledged by National League of Cities and its progeny, and I share Justice Rehnquist's belief that this Court will in time again assume its constitutional responsibility."). 

169. Id. at 564 (Powell, J., dissenting). 

170. Id. at 565 n.8: 

One can hardly imagine this Court saying that because Congress is composed of individuals, individual rights guaranteed by the Bill of Rights are amply protected by the political process. Yet, the position adopted [by the majority] today is indistinguishable in principle. The Tenth Amendment also is an essential part of the Bill of Rights. 

171. Id. at 567 n.12 (discussing Buckley v. Valeo, 424 U.S. 1 (1976), and Meyers v. United States, 272 U.S. 52 (1976), and further observing that "[t]his Court has never before abdicated responsibility for assessing the constitutionality of challenged action on the ground that affected parties theoretically are able to look out for their own interests through the electoral process"). 

172. See Bednar & Eskridge, supra note 105, at 1473-74 (describing Congress's incentives to "cheat" on the federal arrangement by aggrandizing its own power at the expense of the states). 

173. See Rapaczynski, supra note 93, at 388 (arguing that the federal government is likely to be influenced by well-established interest groups that have incentives to suppress the more diverse interests likely to be prevalent in the states). 

174. One can imagine something like the Fair Labor Standards Act being enacted as a response to horizontal pressures. For instance, states with relatively high prevailing wages might worry about losing businesses to lower wage states and therefore seek to impose minimum wages at the national level. Whether something like this motivation lay behind the original enactment of the FLSA to govern private employers, it strikes us as a more far-fetched explanation for Congress's subsequent decision to extend the FLSA to public employers. Finally, for present purposes, it does not matter whether the congressional action was the result of a raw "power grab" by federal legislators or successful lobbying by a powerful private interest group. 

175. See Bednar & Eskridge, supra note 105, at 1484-85 ("Garcia has, justifiably, taken an academic beating for arguing that the formal representation of the states in the Senate and the Electoral College and their ostensible control over House redistricting assure that states qua states will be adequately protected by the ordinary political process."). 

176. Kramer, Political Safeguards, supra note 16, at 218. 

177. Id. at 220-27; Prakash & Yoo, supra note 16, at 1471-80. 

178. Wechsler, supra note 16, at 544. 

179. Id. at 545. 

180. See, e.g., Kramer, Understanding Federalism, supra note 119, at 1506 ("[A]ny presumption in favor of state law for its own sake had begun to lose its strength by the mid-nineteenth century, and developments in this century have merely been a continuation (and acceleration) of this process."). But see Kramer, Political Safeguards, supra note 16, at 220 (suggesting that Congress still "hesitates before displacing state law"). Perhaps the most telling example is that Professor Wechsler's parallel assertion that "[f]ederal law is generally interstitial in its nature" in his celebrated casebook, HENRY M. HART, JR. & HERBERT WECHSLER, THE FEDERAL COURTS AND THE FEDERAL SYSTEM 435 (1st ed. 1953), has been reproduced in the 1996 edition alongside an acknowledgement that "today federal law appears to be more primary than interstitial in numerous areas," RICHARD H. FALLON ET AL., HART AND WECHSLER'S THE FEDERAL COURTS AND THE FEDERAL SYSTEM 521-22 (4th ed. 1996). 

181. Kramer, Political Safeguards, supra note 16, at 221. 

182. Jackson, supra note 5, at 2226 n.206 (noting that "senators, like their colleagues in the House, are said to represent, not the interests of states as governments, but the interests of people in the states"); Kramer, Political Safeguards, supra note 16, at 223 (noting that most of Wechsler's structural safeguards "are mechanisms that (possibly) give state and local interests a greater voice in national politics, but in ways that do not necessarily protect state and local institutions"). 

183. U.S. CONST. amend. XVII. 

184. Merritt, supra note 15, at 15-16; Young, State Sovereign Immunity, supra note 114, at 26. 

185. Jonathan R. Macey, Federal Deference to Local Regulators and the Economic Theory of Regulation: Toward a Public-Choice Explanation of Federalism, 76 VA. L. REV. 265, 269 (1990); see also Baker, Conditional Federal Spending, supra note 161, at 1940-47; Baker, Spending Power, supra note 15, at 200-02, 222-25. 

186. Clayton P. Gillette, The Exercise of Trumps by Decentralized Governments, 83 VA. L. REV. 1347, 1357 (1997) (observing that "[w]here central representatives are popularly elected, they may have a stake in reelection that induces them to favor central intervention whenever they can thereby be perceived as addressing an issue of interest to constituents, regardless of whether centralized attention to the issue is required or authorized"); Young, State Sovereign Immunity, supra note 114, at 46. This would be especially true if we assume that the pool of "support"-especially campaign contributions-is finite within any given group of constituents. A wealthy businesswoman with important regulatory interests, for instance, might well decide whether to concentrate her campaign contributions during a given election cycle to candidates at the state or federal level, depending on which level of government she perceived as having primary authority to influence her interests. 

187. United States v. Lopez, 514 U.S. 549, 581 (Kennedy, J., concurring) (citing state statutes regulating possession of guns in school zones); see also Todd S. Purdum, Clinton Seeks Way to Retain Gun Ban in School Zones, N.Y. TIMES, Apr. 30, 1995, at A1 (suggesting that, because many states already had laws banning guns in or near schools, the federal statute was largely symbolic). 

188. See Kramer, Understanding Federalism, supra note 119, at 1510-11: 

Federal politicians will want to earn the support and affection of local constituents by providing desired services themselves-through the federal government-rather than to give or share credit with state officials. State officials are rivals, not allies, a fact the Framers understood and the reason they made Senators directly beholden to state legislators in the first place.

One of us has suggested previously that the passage of the federal Gun-Free School Zones Act might be considered an example of what we now categorize as a horizontal aggrandizement. Baker, Conditional Federal Spending, supra note 161, at 1941-44. Given the strong likelihood that the content of this regulation was normatively uncontroversial even in the few states that had not yet enacted a similar law, however, the enactment of this federal law seems (to both of us) more plausibly to be categorized as an example of the failures of existing vertical safeguards. 

189. Jerome L. Wilson, High Court Did Well in School-Guns Case, N.Y. TIMES, May 5, 1995, at A30; see also United States v. Morrow, 834 F. Supp. 364, 366 (N.D. Ala. 1993) ("A generalized salutary purpose is simply not enough to justify the creation of a new federal crime. Liking the way 'Gun-Free School Zones' rolls off the tongue does not make ?922(q) constitutional."). 

190. Kramer, Political Safeguards, supra note 16, at 219. 

191. Id. at 278. 

192. For more extensive discussion of other arguable flaws in Kramer's argument, see Baker, Safeguards, supra note 16; Prakash & Yoo, supra note 16, at 1480-89. 

193. See, e.g., Bruce Buchanan, The Presidency and the Nominating Process, in THE PRESIDENCY AND THE POLITICAL SYSTEM 251, 253-58, 261 (Michael Nelson ed., 2000) (describing changes in the presidential nomination process, and in the role of the political parties within it, over time); A.E. Dick Howard, Garcia and the Values of Federalism: On the Need for a Recurrence to Fundamental Principles, 19 GA. L. REV. 789, 793 (1985) (arguing that changes in the overall political structure have wrought "a palpable decline in the 'political' safeguards" of federalism; "[p]olitical parties, especially at the state level, no longer are the force they once were. Increased use of primaries and the impact of 'reforms' have had the unintended consequence of encouraging the development of alternative institutions"). Indeed, Kramer concedes that "the parties' effectiveness in safeguarding state government may have been compromised to some degree by twentieth-century developments." Kramer, Political Safeguards, supra note 16, at 283. 

194. See, e.g., Samuel Issacharoff & Pamela S. Karlan, The Hydraulics of Campaign Finance Reform, 77 TEX. L. REV. 1705, 1714 (1999) ("We are particularly worried that [campaign finance] reforms would exacerbate the already disturbing trend toward politics being divorced from the mediating influence of candidates and political parties."); Howard, supra note 193, at 793 (observing that "[t]he 'nationalization' of campaign finance has led to the weakening of the federal lawmakers' loyalties to constituents. Special interest politics has tended to replace consensus politics."); see also Frank J. Sorauf, Politics, Experience, and the First Amendment: The Case of American Campaign Finance, 94 COLUM. L. REV. 1348, 1365 (1994) (describing past efforts at campaign finance reform as "the classic illustration of the law of unanticipated consequences"). 

195. See ANTONIN SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAW 40 (1997) (suggesting that the "whole purpose [of the Constitution] is to prevent change-to embed certain rights in such a manner that future generations cannot readily take them away"). For a similar argument against exclusive reliance on political parties to protect federalism, see Prakash & Yoo, supra note 16, at 1480-89 (concluding that "[Professor Kramer's] work relies on an extraconstitutional structure of politics that is so admittedly mutable and uncertain that it only proves our point: more permanent mechanisms, such as judicial review, are necessary to safeguard federalism"). 

196. Given Professor Kramer's view that the Rehnquist Court's "judicially-defined limits" on national power are both "novel" and "a radical experiment in judicial activism," Kramer, Political Safeguards, supra note 16, at 290, 292, we wonder how he would describe and distinguish the "novel judicially-defined limits" on the regulation of political parties that his argument seems implicitly to require.  

197. We also question the effectiveness of the other "new" political safeguard of federalism that Professor Kramer identifies: the existence of interlocking state and federal administrative bureaucracies. Kramer, Political Safeguards, supra note 16, at 283. Although it is no doubt true that a state role in administrative implementation confers some power on state institutions, the administrative state also has undermined federalism by loosening the constitutional constraints on federal lawmaking. See Bradford R. Clark, Separation of Powers as a Safeguard of Federalism, 79 TEX. L. REV. 1321, 1327 (2001). Neither Kramer nor anyone else, to our knowledge, has done the difficult-perhaps impossible-empirical work necessary to assess how these countervailing effects net out. And because the administrative state exists largely outside the tripartite constitutional separation of powers, it is not much less protean than the political parties. We would hate to bet the benefits of a federal system on the hope that future changes in the constantly evolving administrative bureaucracy will not undermine or eliminate the ability of such institutions to protect federalism.  

198. See, e.g., Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 550-51 (1985) (observing that "the composition of the Federal Government was designed in large part to protect the States from overreaching by Congress") (emphasis added); id. at 552 (discussing the "effectiveness of the federal political process in preserving the States' interests") (emphasis added); id. at 556 ("The political process ensures that laws that unduly burden the States will not be promulgated.") (emphasis added); Wechsler, supra note 16, at 548 ("[T]he Senate cannot fail to function as the guardian of state interests as such.") (emphasis added); id. at 558 ("[T]he role of the states in the composition and selection of the central government [] is intrinsically well adapted to retarding or restraining new intrusions by the center on the domain of the states.") (emphasis added); id. at 559 ("[T]he Court is on weakest ground when it opposes its interpretation of the Constitution to that of Congress in the interest of the states, whose representatives control the legislative process and, by hypothesis, have broadly acquiesced in sanctioning the challenged Act of Congress.") (emphasis added); Kramer, Political Safeguards, supra note 16, at 219 ("The structure of American politics does offer states considerable protection from federal overreaching, but it does so in ways quite different from those identified by Wechsler."); id. at 269 ("Rather than judicial review, it was the party system itself that supplied the desideratum necessary to protect the states and make federalism functional.") (emphasis added); id. at 286 (contending that our political system "protect[s] the states by ensuring their ability to influence national politics") (emphasis added); id. ("The states do not need an untouchable domain of judicially protected jurisdiction; they need only the capacity to compete effectively for political authority . . . .") (emphasis added).  

199. Baker, Conditional Federal Spending, supra note 161, at 1939-47; Baker, Spending Power, supra note 15, at 199-225. 

200. It is important to distinguish here between congressional responsiveness to geographically concentrated private interests and responsiveness to state governments. We have argued, in line with other of Professor Wechsler's critics, that federal institutions may be responsive to geographically concentrated private interests without being responsive to the institutional interests of state governments. See supra notes 182-86 and accompanying text; Kramer, Political Safeguards, supra note 16, at 223 (arguing that allocating congressional representation by states "may enhance the power of geographically defined interests at the federal level, [but] does so in a way that is likely, if anything, to diminish the institutional role of state government"). Thus, private interests might be able to use the federal lawmaking process to impose horizontal encroachments on the autonomy of certain states even if the federal political process is not generally responsive to state governmental or institutional interests. This means that vertical "safeguards" may function as instruments of horizontal aggrandizement while still not offering much protection for state governmental institutions against vertical encroachments. Nonetheless, we refer to the preferences of "states" in this section as a convenient shorthand. 

201. Baker, Conditional Federal Spending, supra note 161, at 1942-47 (discussing circumstances under which a state's congressional representatives might prefer to enact a conditional rather than unconditional offer of federal funds to the states). 

202. Arizona Enabling Act, ch. 310, 36 Stat. 557, 569 (1910); New Mexico Enabling Act, ch. 310, 36 Stat. 557, 558 (1910); Oklahoma Enabling Act, ch. 3335, 34 Stat. 267, 269 (1906); Utah Enabling Act, ch. 138, 28 Stat. 107, 108 (1894). The complying state constitutional provisions-which are still in force-may be found at ARIZ. CONST. art. XX, ?2; N.M. CONST. art. XXI, ?1; OKLA. CONST. art. I, ?2; UTAH CONST. art. III, ?1. Indeed, the Arizona, New Mexico, and Utah enabling acts required that these provisions be "irrevocable without the consent of the United States and the people of said State." Arizona Enabling Act, ch. 310, 36 Stat. at 569; New Mexico Enabling Act, ch. 310, 36 Stat. at 558; Utah Enabling Act, ch. 138, 28 Stat. at 108.  

203. Romer v. Evans, 517 U.S. 620, 648 (1996) (Scalia, J., dissenting). The majority's opposition to polygamy may be traceable to abolitionist ideology as well as sheer anti-Mormon sentiment. See Akhil Reed Amar, Race, Religion, Gender, and Interstate Federalism: Some Notes from History, 16 QUINNIPIAC L. REV. 19, 24 (1996) (asserting that in 1865 the Republican party considered slavery a form of polygamy).  

204. For a more extensive discussion of this argument, see Baker, Conditional Federal Spending, supra note 161, at 1939-51; Baker, Spending Power, supra note 15, at 212-17. 

205. By "competitive position" here we mean a state's position, relative to other states, in the competition for individual and corporate residents and their tax dollars. 

206. South Dakota v. Dole, 483 U.S. 203 (1987); see Baker, Conditional Federal Spending, supra note 161, at 1943-45, 1978-87 (discussing Dole). 

207. See generally Charles M. Tiebout, A Pure Theory of Local Expenditures, 64 J. POL. ECON. 416 (1956). For commentary on Tiebout's classic model, see, e.g., CLAYTON P. GILLETTE & LYNN A. BAKER, LOCAL GOVERNMENT LAW: CASES AND MATERIALS 384-85 (2d ed. 1999) (collecting sources); Vicki Been, "Exit" as a Constraint on Land Use Exactions: Rethinking the Unconstitutional Conditions Doctrine, 91 COLUM. L. REV. 473, 514-18 (1991) (offering a critique and collecting sources); Gerald E. Frug, City Services, 73 N.Y.U. L. REV. 23, 25-33 (1998) (offering a critique of the "theory of public goods," including Tiebout's article). 

208. Robert J. Kaczorowski, The Tragic Irony of American Federalism: National Sovereignty Versus State Sovereignty in Slavery and in Freedom, 45 U. KAN. L. REV. 1015, 1025 (1997). 

209. U.S. CONST. art. IV, ?2, cl. 3. There is some debate about how hard the South pressed for this provision. Justice Story thought that "it constituted a fundamental article, without the adoption of which the Union could not have been formed." Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539, 611 (1842); see also Wright v. Deacon, 5 Serg. & Rawle 61, 61-62 (Pa. 1819) ("[O]ur southern brethren would not have consented to become parties to a constitution . . . unless their property in slaves had been secured."). Scholars have recently contested that judgment. See, e.g., Barbara Holden-Smith, Lords of Lash, Loom, and Law: Justice Story, Slavery, and Prigg v. Pennsylvania, 78 CORNELL L. REV. 1086, 1129-31 (1993) (suggesting that the Fugitive Slave Clause was not central to the formation of the Union); DON FEHRENBACHER, THE DRED SCOTT CASE 25 (1978) (opining that the Fugitive Slave Clause was not an important issue at the Constitutional Convention); see also Paul Finkelman, Sorting Out Prigg v. Pennsylvania, 24 RUTGERS L.J. 605, 613 (1993) (observing that "[t]he initial response" to South Carolina's proposal for a fugitive slave provision "was hostile," but that the Convention adopted a similar draft provision a day later "with neither debate nor a formal vote"). Whether or not the issue was a constitutional deal-breaker, the crucial point for our analysis is that the measure was adopted at the behest of a politically powerful bloc of states. Earl M. Maltz, Slavery, Federalism, and the Structure of the Constitution, 36 AM. J. LEGAL HIST. 466, 471 (1992). And even if the original Fugitive Slave Clause did not arouse significant northern opposition at the Convention, enforcement of the Clause and the 1793 Act implementing it did. "Northern resistance," according to Professor Kaczorowski, "led to Southern demands for a more effective federal statute" which the South finally obtained as part of the Compromise of 1850. Kaczorowski, supra note 208, at 1035; see also Holden-Smith, supra, at 1118 n.192 ("Because of the ineffectiveness of the 1793 Act, Southern slaveholders continually agitated in Congress for a new fugitive slave law, but their efforts proved unsuccessful until 1850."). 

210. Prigg, 41 U.S. (16 Pet.) at 611. 

211. Id. 

212. Kaczorowski, supra note 208, at 1025. As Earl Maltz has explained, "the fugitive slave clause clearly restricts the freedom of state governments to define the status of some individuals-runaway slaves-within the territorial limits of their power. A federal standard thus displaces preexisting state authority in contravention of the general principle of state autonomy." Maltz, supra note 209, at 471. Professor Maltz thus concludes that "the clause must be considered both proslavery and nationalistic." Id. 

213. The fact that this regime was imposed initially in the Constitution itself does not make it a less compelling example of horizontal aggrandizement. The important point is that the southern states saw the proposed federal government as an appropriate instrument for imposing their preferred policy on other states.  

214. Kaczorowski, supra note 208, at 1025-38 (recounting the history of the Fugitive Slave Act of 1793 and its more extreme successor statute enacted in 1850). 

215. Prigg, 41 U.S. (16 Pet.) at 618. Justice Story also held the Pennsylvania law unconstitutional outright under the Fugitive Slave Clause. Id. at 625-26. The practical legacy of Prigg is contested; some have argued that Prigg actually made fugitive slave laws more difficult to enforce by holding that they could be enforced only by the federal courts, while others have contested this view. See Holden-Smith, supra note 209, at 1089 (collecting sources). This dispute, however, is irrelevant to our characterization of the federal fugitive slave laws as horizontal aggrandizement. There is no doubt that the slave states thought a strong fugitive slave law would further their interests, whether or not Justice Story's exclusive interpretation furthered that policy. 
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